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| Aseatt,

B.T. Carrott,
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ANTIGUA AND BARBUDA

No. 130f 1993.

AN ACT to provide for the forfeiture or confiscation of the
proceeds of certain crimes and for connected or rdated
metters

[ 10th June, 1993 ]

ENACTED by the Parliament o Antigua and Barbuda as
follows-

PART I
Preliminary

1 ThisAd mey becitedasthe Proceedsaf Crime Act, 1993.
2 Theprincipd objectsd thisAdt are -

(a) to deprive persons of the proceeds of, and the
benefitsderivedfrom, thecommissonaof scheduled
offences,

(b) to providefor theforfeitureof property usedin, or
inconnection Wt h or for thepurposeof facilitating
the commission of scheduled offences;

(c) to provide for the forfeiture of property derived,
obtained or realised directly or indirectly from the
eammission of scheduled offences.
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(d) to providefor themeking of confiscation ordersin
respect of property shown to have been derived,
obtained or realised by a person directly or indi-
rectly, from thecommisson of scheduledoffences,

(e) toenablelan enforcement authoritiesto trace such
proceeds, benefits and property.

Interpretation. 3. InthisAct -

"benefit" falsto be construed in accordance with section
4(1);

"Commissioner" meansthe Commissioner of Police

"confiscetion order” means an order mede by the Court
pursuant to section 18 (1);

“the Court" means the High Court;

“forfeiture order” means an order mede by the Court
pursuant to section 10 (1);

"giftcaughtby thisAct" fallstobeconstruedin accordance
with section 4 (12), and (14);

"interes” in relation to property, means-
(a)alegd or equitableinterest in property; or

(b) aright, power or privilege in connection with the
property;

“policeofficer" meansamember o the Police Force;
"proceeds’ meansany property thet isderived, obtained or
realised, directly or indirectly, by any person from the
commission of ascheduled offence;
“proceedsaf crime’ means -

(a) procesdsof ascheduled offence; or

(b)any property or benefitsderived, obtained or red-
i d,directly or indirectly, by any person from any
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act or ommission that, occurred ouiside Antigua
and Barbuda, and would, if it had occurred in
Antiguaand Barbuda, have constitutedascheduled
offence;

"production order" means an order made by the Court
pursuant to section 42;

"property” includesmoney and all other property, real or
personal, includingthingsin actionand other intangibleor

incorporeal property;

"Public Trustee" means the Public Trustee appointed in
accordance with the Public Trustee Act.

"redlisable property” falls to be construed in accordance
with section 4 (3) and (4);

"relevant application period"’, in relation to a person's
convictionof ascheduledoffence, meansthe peri od of 12
months after -

(a) where the person is to be taken to have been
convictedof theoffence by reason of section4 (2)
(a),theday on which the person wasconvicted of
the offence;

(b) where the person is to be taken to have been
convicted of theoffence by reason of section4 (2)
(b), the day on which the person was discharged
without conviction;

(c) wherethepersonisto betakentohavebeenconvicted
of theoffenceby reason of section4 (2) (c),theday
on which the court took the offenceinto account in
passing sentencefor theother offencereferredtoin
that paragraph;

"restraining order” means an order made by the Court
pursuant to section 32 (1);

"scheduled offence” means an offence specified in the
Schedule, and includes -
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(a)an offence of conspiring to commit any of those
offences;

(b) an offence of aiding, abetting, counselling or pro-
curing, or being in any way knowingly concerned
in, thecommission of any of those offences,

(c)an offence of atempting to commit any of those
offences,

(d)anoffenced incitinganother tocommitany of those
offences,

“"tainted property”, in relation to a scheduled offence,
means-

(@) property usedin, or in connection with, thecommis-
son of theoffence; or

(b) property derived, obtained or realised, directly or
indirectly, from the commission of the offence;

"unlawful activity" meansan act or ommission that consti-
tutes an offence againgt a law in force in Antigua and
Barbudaor againgt alaw of any other country.

"vessel" includesany ship, hovercraft or boat.

Definition of 4. (1) InthisAct-

oertain terms

etc. (a)"abenefit" includesany property, service or advan-
tage, whether direct or indirect;

(b) "to benefit" hasa corresponding meaning;

(c)areference to a benefit derived or obtained by, or
otherwise accruing to, a person ("A") includes a
reference to a benefit derived or obtained by, or
otherwise accruingto, another personat'A'srequest
or direction.

(2) For the purposesof thisAct, aperson isto betaken to be
convicteddf ascheduled offenceif-

(a) he is convicted, whether summarily or on indict-
ment, of the offence,
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(b) heischarged with theoffenceand isfound guilty but
isdischarged without conviction; or

(¢) acourt with hisconsent takesthescheduled of fence.
of which he hasnot been found guilty, into account
in sentencing him for another offence.

(3) InthisAct"redlisableproperty" means, subject to subjec-
tion (4) -

(a) any property held by a person who has been con-
victed of ,or chargedwith, ascheduledoffence; and

(b) any property held by a person to whom a person so
convictedor charged hasdirectly or indirectly made
agift caught by thisAct.

(4) Property is not realisable property if -

(a) there is in force in respect of that property, a
forfeiture order under this Act or under any other
enactment;

(b)aforfeitureorderisproposed tobemadeagai nst that
property under this Act or any other enactment.

(5) For the purposes of sections20 and 21 the amount that
might beredlisedat thetimeaconfiscation orderismadeagai nst
apersonisthetotal of the valuesat thetimedf all therealisable
property held by the person, less the total amount payable in
pursuanced an obligation, wherethereisan obligation having
priority at the lime, together with the total of the valuesat that
time of al gifts caught by thisAct.

(6) For the purposes of subsection (5), an obligation has
priority at any timeif itisan obligation of the person to -

(a) pay anamountduein respectdf afine, or other order
of a court, imposed or made on conviction of an
offencewherethefinewasimposedor theorderwas
made before the confiscationorder, or

(b) pay an amount duein respect o any tax, rate, duty,
cess or other impost payable under any enactment
for thetimebeingin force
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(c) pay any other civil obligation as may bedetermined
by the Court.

(7) Subject to subsections(8) and (9), for the purposesaof this
Act, thevaued property (other than cash) in rdation toaperson
holding the property -

(@) where any other person holds an interest in the
property, i,

(i) themarket vdued thefirst mentioned per-

on's beneficid interestin the property; less

(ii) theamountrequiredto dischargeany encum-
branceon that interest; and

(b) in any other casg, its market vdue.

(8) References in this Ad to the vdue at any time ("the
materid time") o thetransfer of any property arereferencesto-

(a) the vdued the property to the recipient when he
receivesit adjusted to take account of subsequent

changesin the vdlued money; or

(b) where subsection (9) applies, the vaue there men-
tioned,

whichever isthe greeter.

(9) Whereat the materid timethe recipient holds-
(a) the property which he received (not being cash); or

(b) property which, in whole or in part, directly or
indirectlyrepresentsin hishandstheproperty which
hereceived,

thevauereferredtoin subsection (7) b) isthevaduetohimat the
materid timeaf the property mentioned in paragraph () of this
subsection or, as the case may be, of the property mentioned in
paragraph(b) of this subsection, so far as it represents the
property which he received.
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(10) Subject tosubsection(14), areferenceto thevdued any
time ("the materid time") o agiftisareferenceto-

(a)theva ueof thegift to thereci pient when hereceived
it adjusted to takeaccount of subsequentchangesin
the vadued money; or

(b) the vaue there mentioned, where subsection (11)
aoplies;

whichever isthegredter.

(12) Subject to subsection (14), wherea the materid timea
person holds -

(a) property which he received, not being cash; or

(b) property which, in whole or in part, directly or
indirectly representsin hishandstheproperty which
he received,

the vauereferred to in subsection (10) isthe vaueto him at the
materid timed the property mentionedin paragraph (8) of this
subsection or the valuedf the property mentioned in paragraph
(b) sofar asit S0 representsthe property which he received.

(12) A gift, indudingagift mede before the commencement
o thisAd, iscaught by thisAc where-

(a)it was mede by the person convicted or charged a
any timeafter the commisson of theoffenceor, if
morethan one, theearliestof theoffencesto which
the proceedingsfor the time being relate; and the
Court congders it gppropriate in all the circum-
gancesto teke the gift into account;

(b) it wes mede by the person convicted or charged at
any timeand wasagift of property -

(i) received by thepersonin connectionwith the
commisson o a scheduled offence com-
mited by him or ancther, or

(ii)whichinwholeor in partdirectly or indirectly
represented in the person's hands property
received by him in that connection.
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(13) Thereferencein subsection(12) to"an offencetowhich
the proceedings for the time being relate’ include where the
proceedings have resulted in the conviction of the person, a
referencetoany offencewhich theCourt takesintoconsideration
when determining sentence.

(14) For the purposed thisAd -

(a)thedrcumstancesin which apersonisto betrested
as making a gift indude those where the person
tranders property to another person directly or
indirectly for acondgderation the vduedf whichis
sgnificantly lessthen thevadued theconsideration
provided by the person; and

(b) in those circumstances, the preceding provisonsof
thissection shall gpply asif the person had madea
gift of such share in the property as bears to the
whoale property the same propodtionas thediffer-
encebatween thevduereferred toin paragraph (a)
bearsto thevaued theconsderation provided by
the person.

PART II

Forfeiture Orders, Confiscation
Ordersand related matters

General
5. (1) Where a person is convicted df a scheduled offence
committed after thecomingintoforced thisAdt, the Director of

%f%ﬁﬂg 2 er|S(’_)_nsrra/applytotheCour‘cforoneor bothof the

(a) aforfeiture order againgt property thet is tainted
property in respect o the scheduled offence;

(b) aconfiscation order againg the personin respect of
benefitsderived by theperson from thecommission
of the scheduled offence.

(2) The Director of Public Prosecutions may not make an
goplication after the end of the rdevant gpplication period in
relation to the conviction.
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(3) An application under thissection may bein respect of one
or more than one scheduled offence.

(4) Where an application under this section is finaly
determined, no further application for a forfeiture order or a
confiscation order may be made in respect of the offence for
which the person was convicted unless theCourt givesleavefor
the making of a new application on being satisfied -

(a) that the property, or benefit to which the new
application rel ateswasidentified after the previous
application was determined; or

(b)that necessary evidencebecameavail ableafter the
previous application was determined; or

(c) that it isin the interests of judtice that the new
application be made.

6. (1) Wherethe Director of Public Prosecutionsappliesfor a
forfeitureorder agai nst property inrespectof aperson’sconviction
of a scheduled offence-

(a)theDirector of PublicProsecutionsmustgivenoless
than 14 days written noticeof theapplication to the
person and to any other person who the Director of
Public Prosecutionshas reason tobelieve may have
an interest in the property;

(b) the person, and any other person who claims an
interest in the property, may appear and adduce
evidenceat the hearing of the application; and

(c) the Court may, at any time before the final
determination of theapplication direct the Director
of PublicProsecutions-

(i) togivenaticeof theapplicationtoany person
who, in the opinion of the Court, appears to
have an interest in the property;

(ii) to publish in the Officia Gazetteand in a
newspaper published and circulating in
AntiguaandBarbudanotice of theapplication
in the manner and containing such particulars
and within the time that the Court considers

appropriate.
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(2) Where the Director of Public Prosecutionsappliesfor a
confiscation order against a person -

(a) the Director of Public Prosecutionsmust give the
person no less than 14 days written notice of the
application; and

(b) the person may appear and adduceevidenceat the
hearing of the applcation.

7. (1) The Court hearing an application under section 5 (1)
may, before final determination of the application, and on the
application of the Director of Public Prosecutions, amend the
application to includeany other property or benefit, as the case
may be, upon being satisfied that -

(a) theproperty or benefit was not reasonably capable
o identificationwhen theapplicationwasoriginally
made;

(b) necessary evidence becameavailableonly after the
application was originaly made.

(2) Where the Director of Public Prosecutions applies to
amend an application for a forfeitureorder and the amendment
would have the effect of including additional property in the
application for the forfeitureorder he must giveno lessthan 14
dayswritten noticeof theapplicationtoamendtoany personwho
he has reason to believe may havean interest in the property to
be included in the application for the forfeitureorder.

(3) Any person who claimsan interest in the property to be
included in the application for the forfeitureorder may appear
and adduce evidenceat the hearing of theapplication to amend.

(4) Where the Director of Public Prosecutions applies to
amend an gpplication for a confiscation order against a person
andtheeffectsf theamendmentwould beto include an additional
benefit in theapplication for the confiscation order hemust give
the person no lessthan 14 days written noticeof the: application
to amend.
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8. (1) Where an gpplication is made to the Court for a
forfeitureorder or a confiscation order in respect of a person's
conviction of a scheduled offence whether in the magistrate's
courtorinthe Court, the Court may, indeterminingtheapplication,
have regard to the transcript of any proceedings againg the
person for the offence.

(2) Where an gpplication is made for a forfeiture order or a
confiscation order to the Court before which the person was
convicted, and the Court has not, when the gpplication is made,
passed sentenceon the person for the offence, the Court may, if
itissatisfiedthat itisreasonabletodo soinall thecircumstances
defer passing sentence until it hasdetermined theapplication for
the order.

9. (1) Whereapersonabscondsin connectionwith ascheduled
offence committed after the coming into force of this Act, the
Director of Public Prosecutions may apply to the Court for a
forfeitureorder under section17inrespectadf any tainted property.

(2) For thepurposesaf thissection, aperson shall be deemed
to have absconded in connection with a scheduled offenceif -

(a) aninformation hasbeenlaidallegingthecommission
of the offence by the person;

(b) awarrantfor thearrest of theperson hasbeenissued
in relation to that information: and

(c) reasonable attemptsto arrest the person pursuant to
thewarranthavebeen unsuccessful duringtheperiod
of six months commencingon the day the warrant
wasissued:

and the person shdl be deemed to have so absconded on thelast
day of that period of six months.

(3) Where the Director of Public Prosecutionsapplies under
thissectionfor aforfeitureorder againstany tainted property the
Court shall, before hearing the gpplication -

(i) requirencticecf theapplicationtobegivento
any person who, in theopinion of the Court,
appearsto have an interestin the property;
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(il) directnoticedf theapplicationto bepublished
in the Official Gazette and in a newspaper
published and circulating. in Antigua and
Barbuda containing such particularsand for
so long as the Court may require.

Forfeiture Orders

10. (1) Where the Director of Public Prosecutionsappliesto

the Court for aforfeitureorder againgt property in respect of a
person's conviction for a scheduled offence and the Court is
satisfied that the property is tainted property in respect of the
offence, the Court may order that the property or such property
asisspecified by theCourtin theorder beforfeitedto theCrown.

(2) In determining whether property is tainted property the

Court may infer -

(a) that the property was used in, or in connectionwith

theCommission of theoffence, wheretheevidence
establishes that the property was in the person's
possession at the time of , or immediately after, the
commissionadf theoffencefor which theperson was
convicted;

(b) that theproperty wasderived,obtained or redised as

a result of the commission by the person of the
scheduled offence for which the person was
convicted, where the evidence establishes that
property, and in particular money, wasfound in the
person'spossessionor under hiscontrol inabuilding,
vehicle, receptacle or place during the course of
investigationsconducted by the police before or
after the arrest and charge of the person for the
scheduled offence for which the person was
convicted;

(c) that the value of the increase represents property

which was derived, obtained or realised by the
persondirectly or indirectly from thecommissi onof
the scheduled offence for which the person was
convicted, where the evidence establishesthat the
value, after thecommi ssionof theschedul edoffence,
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of dl ascertainabl eproperty of apersonconvictedof
the scheduled offence exceeds the vaue of dl
ascertainable property of that person prior to the
commissionof thatoffence, and the Courtissatisfied
that theincomedf thatpersonfrom sourcesunrel ated
tocrimina activity of that person cannot reasonably
account for theincreasein value.

(3) WheretheCourtordersthat property,other than money, be
forfeited to the Crown, the Court shall specify in the Order the
amount thatit consderstobe theval uedf theproperty at thetime
when the order is made.

(4) Inconsidering whether a forfeiture order should be made
under subsection (1), the Court shall have regard to -

(a) therightsand interests, if any, of third partiesin the
property;

(b) thegravity of the offenceconcerned;

() any hardship that may reasonably beexpected to be
caused toany person, by theoperation of theorder;
and

{d) the usethatisordinarily maded theproperty,or the
use to which the property was intended to be pt.

(5) Where the Court makesaforfeitureorder the Court may
give such directionsas are necessary or convenient for giving
effect to theorder.

11. (1) Subject to subsection (2), where the Court makesa

forfeitureorderagai nstany property,theproperty vestsabsolutely
in the Crown by virtueof theorder.

(2) Whereproperty directed by aforfeitureorder tobeforfeited
isregistrableproperty -

(a)theproperty vestsin theCrown inequity but doesnot
vest in the Crown at law until the applicable
registration requirementshavebeen complied with;

{4) theCrownisentitled toberegistered asowner of the
property;
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(c) the Attorney-Generd has power on behdf of the
Crown to do, or authorisethe doing of, anything
necessary or convenient to obtain the registration
o theCrown asowner, induding the execution of
any insrument required to be executed by a
person transferring an interest in property o that
kind.

(3) Wherethe Court mekesaforfeitureorder aganst
property -

(&) the property shdl not, except with the leaved the
Court and in accordance with any directionsof
the Court be digposed of, or otherwisededt with,
by or on bendf of the Crown, before the relevant
gpped date; and

(b) if, after the relevant gpped date, the order hasnot
been discharged, the property may be diposed of
and the proceedsapplied or otherwisededt with
in accordance with thedirection of the Attorney
Generd.

(4) Without limiting the generdity of subsection (3) (b) the
directionsthat may be given pursuant to thet subsection
include adirection thet property isto bedisposedd in
accordance with the provisons o any enactment specifiedin
thedirection.

(5) In thissection -

“registerableproperty” meansproperty thetitletowhichis
passad by regigtration in accordancewith the provisonsd
Na 17 of 1975. the Regigtered Land Act;

"relevantapped date’ used in relaion toaforfeitureorder
meadein consequenced aperson'sconvictiond ascheduled
offence, means -

(a) thedate on whichthe periodalowedby rules o court
for the lodging of an gpped against a person’'s
convictionorfor thelodgingof anappeal against the
meking of a forfeiture order expiras without an
gpped having been lodged, whichever isthe later;
or
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(b)where an apped againgt a person's conviction or
againg the meking of aforfeitureorder islodged,
the dateon which the gppedl Igpsesin accordance
with the rules of court or is findly determined,
whichever isthelater.
12. The Court may - Voidable
tranders.

(a) before meking aforfeitureorder; and

(b)inthecaseof propertyinrespectd whicharestraining
order was mede; where the order wes sarved in
accordance with section 33,

Set asideany conveyanceor transfer of the property that occurred
after thesaizured the property or theserviced therestraining
order, unlessthe conveyanceor transfer was madefor vauable
considerationtoa person acting in good faith and without notice.

13. (1) Where an application is mede for aforfeitureorder  Protection of
againgt property,apersonwhodamsan interestin theproperty  third parties.
may apply totheCourt, beforetheforfeitureorderismede, foran
order under subsection (2).

(2) If aperson goplies to the Court for an order under this
section in repect of his interest in property and the Court is
satisfied on abaancedf probabilities-

(a) thethewesnatinany way involvedinthecommisson
o theoffence; and

(b) where he acquired the interest during or after the
commissond the offfence, that he acquired the
interest -

(i) forsufficient condderation;and

(ii) without knowing, and in circumstancessuch
as not to arouse a reasonable suspicion, thet
the property was, at the time he acquired it,
property that was tainted property;

the @ut shal make an order declaring the nature, extent and
vaue (e the timethe order is made) of hisinterest.
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(3) Subject to subsection (4), where a forfeiture order has
dready been madedirectingtheforfeiture of property, a person
who claimsan interest in the property may beforetheend of the
period of 12 months commencing on the day on which the
forfciture orderismade, gpply under thissubsection to the Court
for an order under subsection (2).

(4) A person who-

(a) had knowledgeaf theapplication for theforfeiture
order beforetheorder was made; or

(b) appeared at the hearing of that application;

shdl not be permitted to make an application under subsection
(3), except with theleaveof the Court.

(5) A person who makesan application under subsection (1)
or (3) mustgivenolessthan 14 dayswritten noticeof themdting
of the gpplication to the Director of Public Prosecutions, who
shdl beaparty to any proceedingsin the gpplication.

(6) An applicantor theDirector of PublicProsecutionsmay in
accordancewith therulesdf Court, appeal totheCourt of Appeal
from an order made under subsection (2).

(7) The Public Trustee or such other person appointed under
section32(1) (g) (i) shal, onapplicationmadebyany personwho
hasobtained an order under subsection(2), and where the period
dlowedby therulesof court with respect tothemaking of appedals
hasexpiredandany appeal fromthat order taken under subsection
(6) has been determined —

(a)direct that the property or the part thereof to which
theinterest of theapplicantrelatesbereturnedtothe
applicant; or

{b)directthatan amountequal totheval ueof theinterest
of theapplicant,asdeclared in theorder, be paid to
the applicant.

ischar ne of
Br?g?ture order

on appeal and

14. (1) Where the Court makes a forfeiture order against
property in reliance on a person's conviction of a scheduled
" offenceand theconvictionissubsequently quashed,thequashing
quashing of of theconviction discharges the order.
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(2) Whereaforfeitureorder against property isdischarged as
provided for in subsection (1) or by the Court hearing an appeal
against the making of theorder, any person who claimsto have
an interestin the property immediately before the making of the
forfeitureorder may apply tothePublicTrusteein writingfor the
iransfer of the interest to the person.

(3) On receipt of an application under subsection (2) the
Public Trustee shall -

(a)if theinterestisvestedin theCrown, givedirections
that theproperty or part thereof towhich theinterest
of theapplicant relates be transferred to the person;
or

(b) in any other case, direct that there be payableto the
person an amount equal to thevaluedf the interest
asat thetimetheorder is made.

(4) Intheexercised hispowersunder thissectionand section
13 the Public Trustee or such other person appointed under
section 32 (1) (g) (i) shall have the power to do or authorise the
doing o anything necessary or convenient to effect the transfer
or return of property, including the execution of any instrument
andthemaking df angpplicationfortheregistrationadf aninterest
in the property on any appropriate register.

15. WheretheCourt issatisfied that aforfeitureorder should
be made in respect o the property of a person convicted of a
scheduled offence but that the property or any part thereof or
interest therein cannot be made subject to such an order and, in
particular-

(a)cannot,on theexerciseof duediligence, belocated;

(t)hasbeen tranferredtoathird party incircumstances
which do not giverisetoareasonableinferencethat
thetitleor interest wastransferredfor thepurposeof
avoiding theforfeitureof the property;

(c) islocated outside Antiguaand Barbuda;

(d) hashbeensubgtantiallydiminshedin va ueor rendered
worthless; or

€) hasbeen commingledwithotherpro thatcannot
© bedividedwimo%t difficulty, property
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the Court may, instead o ordering the property or part thereof or
interest therein to be forfeited, order the person to pay to the
Crown an amount equd to the vaue of the property, part or
interest.

16. (1) Where the Court orders a person to pay an amount
under section 15 that amount shall be trested as If it wereafine
impased upon him in respect o a conviction of a scheduled
offenceand the Court shall -

(a) notwithstanding anything contained in section 23
and 50d thelnterpretation Act, impose, in default
of the payment of that amount, a term of
imprisonment-

(i) o 18 months, where the amount does not
exceed $10,000;

(ii) of 2years, wheretheamountexceeds$10,000
but does not exceed $20,000;

(iii)of 3years, wheretheamountexceeds$20,000
but does not excead $50,000;

(iv) o 5years wheretheamount exceeds$50,000
but does not exceed $100,000;

(v) of 7 years, wheretheamount exceeds $100,000
but does not excead $200,000;

(vi) of 10 years, where the amount exceeds
$200,000 but does not exceed $1,000,000;

(vii) o 15 years, where the amount exceeds
$1,000,000;

(b)directtha theterm o imprisonmentimposed pursuant
to paragreph (a), in the case of conviction for an
offenceagaingt the Misusedf DrugsAct, besarved
consecutively to any other form of imprisonment
imposed on the person, or that the person is then
sarving;

(c) direct that the PrisonsAct and any regulationsmade
thereunder regarding the remisson of sentencesof
prisonersserving atem of imprisonment shal not
apply inreaiontoateam d imprisonmentimposed
on aperson pursuant to paragreph (@) in the caseof
aconviction for an offence againg the Misuse o
DrugsAct.



No. 13 of 1993. The Proceedsd Crime Act, 1993. 19

17. (1) Subject tosection9 (3), wherean application ismade
to theCourt under section 9 (1) for aforfeitureorder against any
tainted property in consegquence of a person's abscondence in
connection with a scheduled offenceand the Court is satisfied
that-

(a) any property is tainted property in respect of the
offence;

(b)proceedings in respect of a scheduled offence
committed in relation to that property were
commenced: and

(c) theaccused charged with theoffencereferred to in
paragraph (b) has absconded,;

the Court may order that the property or such of the property as
isspecified by the Court in the order be forfeited to the Crown.

(2) Theprovisionsof sections10(2),(3),(4) and(5), 11, 12and
13 shdl gpply with such modificationsasare necessary to give
effect to this section.

Confiscation Orders

18. (1) Subject to this section, where the Director of Public
Prosecutionsappliesto the Court for aconfiscation order against
a person in respect of that person's conviction of a scheduled
offence the Court shall, if it is satisfied that the person hes
benefited from that offence order him to pay to the Crown an
amountequal tothevauedf hisbenefitsfrom theoffenceor such
lesseramount astheCourt certifiesin accordancewith section21
tobe theamount that mightbereali sedatthetimetheconfiscation
order ismade.

(2) TheCourt shal assessthevauedf the benefitsderived by
aperson from thecommission of an offencein accordance with
sections19 to 22.

(3) TheCourt shall not make aconfiscation order under this
section-

(aj until theperiod alowed by therulesd court for the
lodging of an appeal agai nstconviction hasexpired
without such an appeal having been lodged; or
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(b) where an appeal against convictions has been
lodged, until the appeal 1apsesin accordance with
therulesdf court or is finally determined, which-
ever isthelater date.

19. (1) Wherea person obtai nsproperty as theresult of, or in
conaection with the commission of, a scheduled offence, his
beneiit i sthe vaueof the property so obtained.

(2) Wherea person derivesan advantageas aresult of or, in
connection with the commission of a scheduled offence, his
advantageshall be deemed to be a sum of money equa to the
valued theadvantageso derived.

(3) TheCourt,in determining whether a person hasbenefited
from thecommission of aschedul edoffenceor from that offence
taken together with other scheduled offencesand, if he has, in
ng the value of the benefit, shall unless the contrary is
proved, deem-

(a)al property appearing to theCourt to be held by the
person on theday on which theapplicationi smade;
and

(b) dl property appearing to the Court to be held by the
person at any time;

(i) withintheperiodbetweenthe day thescheduled
offence, or theearli estoffence, wascommitted
and the day on which theapplicationismade;
or

(ii) within the period of 6 years immediately
before the day on which the application is
made whichever islonger;

to be praperty that cameinto the possessionor under thecontrol
o the person by reason of the commission of that scheduled
offer]ceec()jr those scheduled offences for which the person was
convicted;

(c) any expenditureby theperson sincethebeginning of
that period to be expendituremet out of payments
recelved by himasaresultof, or inconnection with,
thecommissionof that scheduled offenceor those
schedul ed offences; and
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(d) any property received or deemed to have been
received by thepersonat any timeasaresult of, or
in connection with, thecommission by him of that
scheduled offence, or those scheduled offencesas
property receivedby himfreecof any interest therein.

(4) Where a confiscation order has previoudy been made
againstaperson, in assessing the vaue o any benefit derived by
him from the commission of the scheduled offence, the Court
shdl leaveout of account any of hisbenefitsthat areshowntothe
Court to havetaken intoaccount in determiningtheamount tobe
recovered under that order.

(5)If evidenceisgivenat thehearingof theapplicationthat the
valuedf theperson'sproperty at any timeafter thecommissiondf
theschedul ed offenceexceeded the val ueof theperson'spropat?/
before the commission of the offence, then the Court shall,
subject to subsection (6), treat the value of the benefitsas being
not lessthan theamniount of the excess.

(6)If, after evidence o the kind referred to in subsection (5)
isgiven, thepersonsati sfiestheCourt that thewholeor part of the
excess was due to causes unrdated to the commission of the
scheduled offence, subsection (5)doesnot apply totheexcessor,
asthecase may be, that part.

20. (1) Where-

(a) a person has been convicted of ascheduled offence
and the Director of Public Prosecutionstendersto
the Court a statement as to any mattersrelevant-

(i) todeterminingwhetherthepersonhasbenefited
from the offenceor from any other scheduled
offencedf which he isconvicted in the same
proceedingsor which istakeninto account in
determining his sentence, or

(il) toan assessment of the vauedf the person's
benefitfromtheoffenceorany other scheduled
offenceaf which heissoconvictedin thesame
proceedingsor whichissotaken intoaccount;
and

(b) the person acceptsto any extent an alegationin the
Statement,

the Court may, for the purposesaf Sodeterminingor making that
assessment, treat his acceptance as conclusivedf the mattersto
which it relates.
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(2) Where-
(a)astatement i stendered under subsection (1) (a),and

(b)theCourtissatisfiedthatacopy of that statement has
been served on the person,

the Court may require the person to indicateto what extent he
acceptseach dlegation in thestatement and, sofar as hedoesnot
accept any such allegation,toindicateany mattershe proposesto
rely on.

(3) Where the person fails in any respect to comply with a
requirement under subsection (2), he may be treated for the
purposesdf thissectionashavingacceptedevery allegationinthe
statement, other than-

(a)an dlegation in respect of which he has complied
with the requirement; and

(b)anallegationtha hehasbenefited from thescheduled
offence or that any property or advantage was
obtained by him asaresultof, or in connection with
thecommission of theoffence.

(4) Where-

(a)theperson tendersto the Court astatement asto any
matters relevant to determining the amount that
might berealised at thetime the confiscation order
ismade and

(b) the Director of Public Prosecutions acceptsto any
extent any dlegation in the statement,

the Court may, for the purposesof that determination, treat the

acceptance of the Director of Public Prosecutionsas conclusive
of the mattersto which it relates.

(5) Andlegationmay beacceptedor ametter indicated for the
purposesdf thissection either -

(a)orally before the Court; or
(b)in writing in accordance with rules of court.
(6) An acceptance by a person under this section that he

received any benefits from the commission of a scheduled
offenceisadmissiblein any proceedingsfor any offence.
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21. (1) Subject to subsection (2), theamount to be recovered
in the person'scaseunder aconfiscationorder shdl betheamount
which the Court assessesto be the value o the person's benefit
from the scheduled offenceor if more than one, all the offences
in respect of which the order may be made.

(2) Wherethe Court is satisfied as to any matter relevant for
determining theamount which might beredlised at the time the
confiscation order is made (whether by an acceptance under
section 20 or otherwise) theCourt may issueacertificategiving
the Court's opinion as to the mattersconcerned, and shall do so
if satisfied that theamount that might be realised at the timethe
confiscation order is madeislessthan theamount that the Court
assesesto be thevaluedf the person's benefit from the offence,
or if more than one, dl the offences in respect of which the
confiscation order may be made.

22, (1) Where-

(a) the Court makes a confiscation order against a
person in relation to a scheduled offence;

(b) in cdculating theamount of the confiscation order,
the Court took into account a forfeiture of the
property or aproposedforfeitureorder in respect of
property; and

(c) anapped againsttheforfeitureor forfeitureorderis
dlowedor theproceedingsfor theproposedforfeiture
order terminate without the proposed forfeiture
order being made;

the Director of Public Prosecutions may apply to the Court for a
variation of theconfiscation order to increase theamount of the
order by thevauedf the property not so forfeited and the Court
may, if it considers it appropriate to do so, vary the order
accordingly.

(2) Where-

(a) the Court makes a confiscation order against a
person in relation to a scheduled offence;

(b) in cdculating theamount of theconfiscation order,
the Court took into account, in accordance with
section 4 (5) and (6) ah amount of tax paid by the
person; and
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(c) an amount is repaid or refunded to the person in
respect of that tax,

the Director of Public Prosecutionsmay apply to the Court for a
variation d the confiscation order to increasethe order by the
amount repaid or refunded and the Court may, if it considersit
appropriate to do so, vary the order accordingly.

23. (1) Inassessing thevaueof benefitsderived by a person
from thecommission of ascheduledoffence, theCourt may treat
asproperty of the person any property that, in theopinion of the
Court,issubject to theeffectivecontrol of the person whether or
not he has-

(a) any legd or equitable interest in the property; or

(b) any right, power or privilegein connection with the
property.

(2) Without prejudiceto the generality of subsection (1) the
Court may have regard to-

(a)shareholdingsin, debenturesover or directorshipsin
any company that hasan interest, whether direct or
indirect, in the property, and for this purpose the
Court may order theinvestigation and inspection of
the booksof a named company;

(b)any trust that hasany relationshipto the property;

(c)any relationshipwhatsoever between personshaving
an interest in the property or in companies of the
kind referredtoin paragraph (a) or trust of thekind
referred toin paragraph (b), and any other persons.

(3) WheretheCourt,for thepurposesof makingaconfiscation
order againgt a person, treats particular property asthe person's
property pursuanttosubsection(1), theCourt may,on application
by the Director of Public Prosecutions, makean order declaring
that the property isavailable to satisfy the order.

(4) where the Court declares that property is available to
satisfy a confiscetion order-

(a)theorder may be enforced against the property asif
the property were property of the person against
whom the order is made; and
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(b) arestraining order may be made in respect of the
property as if the property were property of the
person against whom the order is made.

(5) Where the Director of Public Prosecutions makes an
application for an order under subsection (3) that property is
availableto satisfy aconfiscation order against a person-

(a)theDirectorof PublicProsecutions shall givewritten
notice of the application to the person and to any
person who the Director of PublicProsecutions has
reasonic believemay have aninterest inthe property;
and

(b) the person and any person whoclaimsan interest in

the property may appear and adduceevidenceat the
hearing.

24. Wherethe Court ordersa person to pay an amount under
aconfiscation order the provisionsdf section 16 shdl apply with
such modificationsastheCourt may determinefor the purposeof
empowering the Court to impose a term of imprisonment on a
person in default of complianceby him of aconfiscation order.

PART III

Provisonsfor facilitating Police
I nvestigationsand Preserving
property liableto Forfeitureand
Confiscation Orders

Power s of Search and Seizure

25. (1) Where a police officer has reasonable grounds for
suspecting that there s, or there may be within thenext following
72 hours, tainted property upon any land or upon or in any
premises the police officer may lay before a magistrate an
information on oath setting out those grounds and apPIy for the
issue of a warrant to search the land or premises for tainted

property.

(2) Wherean application is made under subsection (1) for a
search warrant, the magi stratemay, subject to section 26, issuea
warrant authorising a police officer (whether named in the
warrant or not) with such assistance and by such force as is
necessary and rcasonable-
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(@) toenter upon theland or upon or into the premises;

(b) to search theland or premisesfor tainted property;
and

(c) to seize property found in the course of the search
that thepoliceofficer believesonreasonable grounds,
to be tainted property.

Regtrictionson 26. A magigtrateshal not issue a warrant under section 25
issueof search unless-
warrants.

(a) theinformantor some other person hasgiven tothe
magistrate, either onoath or by affidavit,any further
information that the magistrate may require
concerning the grounds on which the issued the
warrant is sought;

(b) the magistrateissatisfied that there are reasonable
groundsfor issuing the warrant.

Matters to be 27. A warrant issued under section 25 shall include-
included in

sear ch warrant. (a) astatement of the purposefor which the warrant is

issued, and areferencetothenatureof the scheduled
offence;

(b) adescriptiond thekind of property to be seized;

(c) atime, not being later than twenty-e ght days, u
which thewarr%m ceasesto havtgeff%ct: §r¥d pon

(d) a statement as to whether entry is authorised to be
made at any time of the day or night, or during
specified hours of theday or night.

Policemay 28, Where in the courseof a search under a warrant issued
seizeother pursuant to section 25 for tainted property in relation to a
tainted property.  scheduled offence, a policeofficer finds-

(@) property that he believes, on reasonablegrounds, to
be-

(i) tainted property in relation to the offence,

dthoughnot of akind specifiedin thewarrant,
or

(i) taintedpropertyin rel ationtoanother scheduled
offence, or
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(b) anything that he believes, on reasonable grounds
will afford evidence as to the commission of a
crimind offence,

and the policeofficer believes, on reasonable groundsthat it is
necessary to seize that property or thing in order to prevent its
concea ment,lossor destruction or its use incommittingcontinuing
or repeatingtheoffenceor any other offence, thewarrantshall be
deemed to authorisethe policeofficer to seize that property or
thing.

29. (1) A policeofficer whoexecutesa warrantissued under
thisPart shall -

(@) detain the property seized, taking reasonablecareto
ensure that the property is preserved so that it may
be dealt with in accordance with the law;

(b) as soon as practicable after the execution of the
warrant, but withina period of 48 hours theregfter,
prepare a written report, identifying the property
seized and thelocation wherethe property isbeing
detainedand forwardacopy o thereporttotheclerk
of the court in the magisterid district where the
property is being detained.

(2) A magistrateshall, on gpplication, providea copy of the
report-

(@) to the person from whom the property was seized;
and

(b) toany other person whoappearsto themagistrateto
havean interest in the property.

(3) A request under subsection (2) by a person other then the
person from whom the property was seized, shdl bein writing
and supported by affidavit sworn to by the person making the
request.

30 (1) Where property has been seized under section 28,
otherwisethan becauseit may affordevidenceof thecommission
of ascheduled offence, any person whoclaimsan interest in the
property may apply totheCourt for an order that the property be
returned to him.
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(2) Wherea person makesan application under subsection (1)
and the Court issatisfied that-

(a)the person isentitled to possession of the property;

(b)theproperty isnot tainted property in relation to the
scheduled offence; and

(C)the person in respect of whose conviction,charging
or proposed charging thesei zured theproperty was
made has no interest in the property,

the Court shal order the Commissioner toreturn the property to
the person, and the Commissioner shall arrangefor the property
to be returned.

(3) Where-

(a) a the time when the property was seized, an
information had not been laid in respect of a
scheduled offence,

(b)property hasbeen seized under section 28, otherwise
than because it may afford evidence as to the
commissionof an offence,

(c) a& theend of the period of 48 hours after the time
when the property was seized, an information has
not been laid in respect of a scheduled offence,

the Commissioner shall, subject to subsections (5) and (6),
arrangefor the property to bereturned to the person from whose

possessionit wasseized as soon aspracti cableafter theend of thet
peri od.

(4) Where-

(a)property has been seized under section 28, otherwise
than because it may afford evidence as to the
commissionof a scheduled offence;

(b) either of thefollowingconditionsissatisfied, thatis
to say,
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(i) before the property was seized, a person had
been convicted of a scheduled offenceor an
information had been laid in respect of a
scheduled offence, or

(ii) beforetheproperty wassei zed, aninformation
hed not been laid in respect of a scheduled
offence,butaninformationwaslaidin respect
of ascheduled offencewithin 48 hours after
the time when the property was seized; and

(c) noforfeitureorder hasbeen madeagai nsttheproperty
within theperiod of 14 daysafter the property was
seized;

the Commissioner shall, subject to subsections (5) and (6),
arrangefor the property to bereturnedto the person from whose
possessi onit wasseized assoonaspracticabl eafter theend of that

period.
(5) Where-

(a) property has been seized under section 28, other-
wisethan becauseit may afford evidenceas to the
commissionof a scheduled offence;

(b) but for this subsection, the Commissioner would be
requiredtoarrangefor theproperty tobe returnedto
a person as soon as practicable after theend of a
particular period; and

{c) beforetheend of that period, arestraining order is
madein relation to the property;

the Commissioner shall,

(ij arrange for the property to be given to the
Public Trustee in accordance with the
restrainingorder,if therestrainingorder directs
the Public Trusteetotakecustody and control

of the property;
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(ii) arrangefor the property to be kept until it is
dedlt with in accordance with any other
provisonaf thisAct, if the Court that made
therestrainingorder has madean order under
subsection (6)in relation to the property.

(6)Where-

(@) property has been seized under section 28, other-
wise than becauseit may afford evidenceasto the
commissionof a scheduled offence;

(b)arestrainingorderismadeinrelationtotheproperty;
and

(c) at the time when the restraining order is made, the
property isin the possessionof the Commissioner;

theCommissioinermay apply tothe Court that madetherestraining
order for an order that he retain possession of the property, and
the Court may, if satisfied that thereare reasonable groundsfor
believing that the property may afford evidence &as to the
commiss onof ascheduledoffenceor any other offence, makean
order that theCommissionerretain theproperty for solongasthe
property is so required as evidenceas to thecommission of the
offence.

(7) WheretheCommissionerappliesto theCourt for an order
under subsection (6), a witness shall not be required to answer
any question or to produceany document if theCourt issatisfied
that the answering of the question or the production of the
document may prejudice theinvestigation,or the prosecution of
aperson for, an offence.

(8) Where-

(a)property hasbeen seized under section 28, otherwise
than because it may afford evidence as to the
commiission of ascheduled offence:

(b) an gpplication is made for a restraining order or a
forfeitureorder in respect of the property;
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(c) theapplicationis refused; and

(d) at the time when the gpplication is refused, the
property isin the possessionof the Commissioner;

theCommissioner shall arrangefor the property tobereturned to
the person from whose possession it was seized as soon as
practicable after the refusal.

(9) Where-
(a) property has been seized under section 28; and

(b) while the property is in the possession of the
Commissioneraforfeitureorder is madein respect

of the property;

the Commissioner shall deal with theproperty asdirected by the
order.

Regtraining Orders

31. (1) Wherea person, (in thissection and section 32 called
"thedefendant”)-

(@) hasbeen convicted of a scheduled offence; or
(b) has been charged with a scheduled offence;

the Director of Public Prosecutionsmay apply to theCourt for a
restraining order against any redlisable property held by the
defendant or specifiedrealisable property held by a person other
than the defendant.

(2) An application for arestrainingorder may be made ex
parteand shall bein writingand beaccompanied by an affidavit
stating-

(d)wherethedefendant hasbeanconvictedof ascheduled
offence, the scheduled offence for which the
defendant wasconvicted, the date of theconviction,
theCourt beforewhich theconviction wasobtained
and whether an appeal has been lodged against the
conviction;
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(b) where the defendant has not been convicted of a
schedul edoffence, thescheduled of fencefor which
heischargedand thegroundsfor believing thet the
defendant committed the offence;

(c) adescriptionaf the property in respect of whichthe
restraining order is sought;

(d) the name and addressof the personwho isbdlieved
to bein possessionof the property;

(e) thegroundsfor thebelief that the property istainted
property in relation to the offence;

(f) thegroundsfor thebdlief that thedefendant derived
abenefitdirectly orindirectly for thecommissionof
the offence;

(g) where the gpplication seeks a restraining order
againstpropertydf aperson, other than thedefendant,
thegroundsfor thebdlief that the property istainted
property in relation to the offenceand is subject to
the effectivecontrol of the defendant;

(h) thegroundsfor thebdlief that aforfeitureorder or a
confiscation order may be or islikely to be made
under this Act in respect of the property.

Restraining 32 (1) Subject to this section, where the Director of Public
orders Prosecutionsappliesto the Court for arestrainingorder against
property and the Court is satisfied that -

(@) the defendant has been convicted of a scheduled
o]qence, or has been charged with a scheduled
offence;

(b) thereare reasonablegrounds for believing that the
defendant committed the offence, where the
defendant has not been convicted of a scheduled
offence;

(c) thereisreasonablecauseto believethat the property
istainted property in relation to an offenceor that
thedefendantderivedabenefitdirectly or indirectly
from the commissiondf the offence:
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(d) thereare reasonablegrounds for believing thet the
property istainted property in relationtoan offence
and that the property is subject to the effective
control of the defendant, where the gpplication
seeksarestrainingorder against property of aperson
other than the defendant; and

(e) there are reasonable grounds for believing that a
forfcitureorderor aconfiscationorder islikely tobe
made under thisAct in respect of the property;

the Court may makean order,

(f) prohibitingthedefendantorany personfrom disposing
of, or otherwise dedling with, the property or such
part thereof or interest therein asis specified in the
order, except in such manner asmay bespecificd in
theorder; and

(9) @ therequest o theDirectoradf Public Prosecutions,
where the Court is satisfied that the circumstances
S0 require-

(i) directing the Public Trustee or such other
personas theCourt may appointtotakecustody
o the property or such part thereof as is
specified in the order and to manage or
otherwise deal with al or any pat o the
property in accordance with thedirectionsadf
the Court; and

(i) requiringany person having possession of the
property to give possesson thereof to the
Public Trustee or to the person appointed
under sub-paragraph (i) to take custody and
control of the property.

(2) Until a Public Trustee isappointed the Registrar, Deputy
Registrar or the Assistant Registrar of the Supreme Court shall
perform the duties of Public Trustee under thisAct.
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(3) An order under subsection (1) may be made subject to such
conditionsas theCourt thinksfitand, without limiting thegenerdity
of this, may make provison for meeting, out of the property or a
specified part of the property, all or any of thefollowing —

(@) theperson'sreasonablelivingexpenses(includi ng the
reasonabl elivingexpensesar theperson'sdepen
(if any)) and reasonable businessexpenses,

{(b) the person's reasonable expenses in defending the
criminal chargeand any proceedings under thisAct.

(4) In determining whether there are reasonable grounds for
believing the property is subject to the effective control of the
defendant the Court may have regard to the matters referred to in
section 23 (2).

(5)WherethePublic Trustee or such other personappointed under
subsection (1) (g) (i) isgiven adirectionin relation toany property,
the Public Trusteeor that other personmay apply by summonstothe
Court for directions or any question respecting the manage entor
preservationof the property under hiscontrol.

(6) An application under subsection (4) shall be served upon dl
personsinterested in the gpplication or such of them as the Court
thinksexpedient and all such personsshall beat liberty to appear at
the hearing and be heard.

(7) The Public Trustee or such other person appointed under
subsection 1) (g) (i) in acting on directionsgiven by theCourt shall
be deemed to have discharged his duty in the subject matter of the
application.

33. (1) Beforemaking an order under section 32, the Court may
requirethe Crown to give such undertakings as the Court considers
appropriatewith respecttothepayment of damagesor costs, or both,
in relation to themaking and execution of the order.

(2) For the purposes of this section, the Director of Public
Prosecutions may, after consultation with the Attorney Generd, on
behdf of the Crown, givetotheCourtsuchundertakings with respect
to the payment of damages or costs, or both, asarerequired by the
Court.

34. Before making a restranung order, the Court may require
notice to be given to, and may hear, any person « b +. 1 the opuuon
af the court, gopearsto havean miterest m the property, unlessthe
Courtisof the opinion that giving such notice before muaking the oider
would resultin the disappearance, dissipation orreduction m vaueot
the property.
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35. A copy of arestrainingorder shall be served on a person
affected by theorder in such manner as the Court directsor as
map be prescribed by rulesof court.

36. (1) A copy of aregtraining order which affects lands,
tenements or hereditaments:iin Antigua and Barbuda shall be
registeredwiththeRegistrar of the SupremeCourt in accordance
with theReci procal Enforcementof JudgmentsAct, and with the
Regidrar of Lands.

(2) Aredtrainingorder isof noeffect with respecttoregistered

land unlessit isregistered asacharge under the Registered Land
Act.

(3) Where particularsdf a restraining order are recorded or
registered,as thecasemay be, in accordancewith the Reciprocal
Enforcement of Judgments Act or the Registered Land Act, a
person who subsequently dedls with the property shall, for the
purposesof section 37, bedeemed to have noticedt the order at
the time of thedealing.

37. (1) A person who knowingly contravenesa restraining
order by disposingof, or otherwisedealing with, property thatis
subject to the restraining order commits an indictable offence
punishable upon conviction by-

(a)afineof $100,000 or imprisonment for a period of
5 yearsor both, in the case of anaturd person; or

(b) afineof $500,000, in the case of abody corporate.

(2) Wherearestrai ningorder ismadeagai nstproperty and the
property isdisposedof, or otherwisededt with, in contravention
of therestrainingorder, and the disposition or dealingwas ot for
sufficientconsiderationor notin favour of aperson whoactedin
good faithandwithout notice, the Directorof PublicProsecutions
may apply to the Court that made the restraining order for an
order that the disposition or dealing be set aside.

(3) Where the Director of Public Prosecutions makes an
application under subsection (2) in relation to a disposition or
dedling, the Court may-

(a) set asdethedisposition or dedling asfrom theday
on which the disposition or dealing took place; or

35
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(b) set asidethedisposition or dealing as from theday
of the order under this subsection and declare the
respective rights of any persons who acquired
interestsin theproperty on, or after theday onwhich
thedispositionor dealingtook place,and beforethe
day of theorder under thissubsection.

3B. A redtraining order remainsin force until -
(a)itisrevoked or varied under section 39;
{b) it ceasesto bein force under section 40; or

(c) aforfeitureorder or aconfiscation order, asthecase
may be, ismadein respect of property whichisthe
subject of theorder; or

(d) the property which is the subject of the order
becomes forfeited to the Crown under any other
enactment.

Review of Search Warrant and
RestrainingOrders

39. (1) A personwhohasaninterestin property that wasseized
under a warrant issued pursuant to section 25 or in respect of
whicharestrai ningorder wasmademay, at any time, apply tothe
Court-

(a) for an order under subsection (4); or

(b) for permission to examinethe property.

(2) An gpplication under subsection (1) shall not be heard by
the Court unlesstheapplicant hasgiven to the Director of Public
Prosecutionsat least three days clear notice in writing of the
application.

(3) TheCourtmay requirenotice of theapplication tobegiven
to, and may hear, any person who, in the opinion of the Court
appears to havean interest in the property.
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(4) On an application made under subsection (1) (a) in respect
of any property, the Court may, after hearing the applicant, the
Director of Public Prosecutionsand any other person to whom
notice was given pursuant to subsection (3), order that the
property or any part thereof bereturned to theapplicantor, in the
caseof arestraining order, revoke theorder or vary theorder to
excludethe property or any interest in the property or any part
thereof from the gpplication of the order, or make the order
subject to such conditionsas the Court thinksfit,

(a)if theapplicant entersinto recognizance before the
Court with or without sureties, in such amount and
with such conditions, as the Court directs and,
where the Court considersit appropriate, deposits
with the Court such sum of money or other valuable
security astheCourt directs;

(b)if the conditions referred to in subsection (5) are
satisfied; or

(c) for the purposeof-

(i) meetingthereasonablelivingexpensesadf the
person whowasin possessiond theproperty
at the time the warrant was executed or the
order was made or any person who, in the
opinion of the Court, has an interest in the
property and of thedependantsof that person,

(i1) meeting the reasonable business or lega
expenses o a person referred to in sub-

paragraph ().

(5) An order under subsection (4) (b) in respect of property
may be made by the Court if the Court is satisfied-

(a)that awarrant should not have been issued pursuant
to section 25 or arestraining order should not have
been made, in respect of that property; or

(b)that theapplicantisthe lawful owner of, or lawfully
entitled to possession of, the property and appears
innocent of any complicity in the commissionof a
scheduled offenceor of any collusonin relationto
such an offence; and
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(¢) that the praperty will no longer be required for the
purposed any investigation or as evidencein any
proceedings.

(6) On an application made to the Court under subsection (1)
(b), the Court may order that the applicant be permitted to
examineproperty subject to such termsas appear to the Court to
benecessary or desirabletoensurethat theproperty i ssafeguarded
and preservedfor the purposefor which it may subsequently be
required.

40. (1) Subject to this section, where arestraining order has
been madein relation to property, therestraining order shall not
continuein forcefor a period of morethan 6 monthsafter thetime
of the making of the order unless before the expiration of that
period, the Director of Public Prosecutionsappliesto the Court
that madetheorder for anextension of theperiod of theoperation
of theorder.

(2) Where the Director of Public Prosecutionsapplies under
subsection (1) for an extension of the period of operation of a
restraining order and the Court issatisfied-

(a)thataforfeitureorder may bemadein respect of the
property or part thereof; or

(b) that a confiscation order may be made against a
personin relation to property whichisthesubjectof
aredtraining order;

theCourt may extend for aspecific period theperiod of operation
of therestrainingorder and makesuch other order as it considers
appropriatein relation to the operation o therestraining order.

41. Subject to this section, where the Court is satisfied that
property will nolonger berequiredfor thepurposesof section 10,
17 or 18 of this Act or any other enacunent providing for
forfeitureor for thepurposeof any investigation or as evidence
in any proceeding, the Court shal, on the application of the
Director of Public Prosecutionsor any person havingan interest
in the property or on the Court's own motion,

(a)wherearestrainingorder hasbeen madein relation
toany property, revoke theorder;
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(b) wherearecogni zancehasbeen enteredinto pursuant
to section 39, cancel the recognizance; and

(c¢) where property has been seized under a warrant
issued pursuant to section 25 or wherethe property
isunder thecontrol of aperson appointed pursuant
tosection 32 (1) (9);

(i) if possessonaf it by the person from whom
itwastakenislawful, order that it bereturned
to that person;

(ii) if possessionaf it by thepersonfrom whom it
wastakenisunlawful and thelawful owneror
personwhoislawfullyentitledtoitspossession
is known, order that it be returned to the
lawful owner or the person who is lawfully
entitled to its possession; or

(i) if possessiondf it by the person fromwhom it
wastakenisunlawful and thelawful owner or
personwhoislawfullyentitled toitspossession
isnot known, may order that it beforfeitedto
the Crown, to be disposed of or otherwise
dealt with in accordancewith the law.

Production Orders, and other Information
gathering powers

42. (1) Where- )
:Droduc‘.ugn and
n 1on
(a) aperson hasbeen convicted of ascheduled offence  orders.

and a police officer has reasonable grounds for

suspecting that a person has possession or control
of-

(i) adocumentrelevanttoidentifying,locatingor
quantifying property of the person who
committed the offence or to identifying or
locatingadocurnentnecessaryfor thetransfer
of property of the person who committed the
offence;
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(ii) adocumentrdevanttoidentifying, locatingor
quantifying tainted property in relaion to the
offence or to identifying or locating a
document necessaryfor thetransferof tainted
property in relation to the offence; or

( b) apoliceofficer hasreasonablegroundsfor suspecting
that gperson hascommittedascheduled of fenceand
that a person hes possesson or control o any
document referred to in paragraph(a) ;

thepoliceofficer may goply toadudgein Chambersinaccordance
with subsection (2) for an order under subsection (5) againgt the
person suspected of having passession or control of adocument
d thekind referred to in paragrgph(a) or againgt the person
referred to in paragraph (b).

(2) An gpplicationunder subsection(1) shall bemadeex parte
and shdl bein writingand be accompanied by an affidavit.

(3) Whereapoaliceofficer gppliesfor an order under subsection
(5) inrespect of ascheduled offenceand indludesin theaffidavit
adatement to the effect that the officer has reesonable grounds
to believe that-

(@) the person whowasconvictedd theoffenceor who
isbdieved to have committed the offence, derived
abenefitdirectly or indirectly from thecommission
o theoffence and

(b) property specified in theaffidavit is subject to the
effectivecontrol o thepersonreferredtoin paragraph
(a);

theJudgemay treet any documentrel evanttoidentifying, locating
or quantifying that property asadocument in respect of whichan
order may beissued under subsection (5).

(4) In determining whether to treat a document reevant
identifying, locating or quantifying property referred to in
subsaction (3) asadocumentin respect of whichan order may be
issued under subsection (5), the Judge mey have regard to the
mattersreferred to in section 23 (2).
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(5) Wherean gpplication is made under subsection (1) for an
order againgt aperson, the Judgemay ,subject to subsections(6)
and (7) makean order requiring the person to-

(a)produceto apaliceofficer any documentsof thekind
referred to in subsection (1) that arein the person's
possession o control; or

(b)makeavailableto apaliceofficer for ingpection,any
documents of thekind referred to in subsection (1)
that arein the person’s possession or control.

(6) An order under subsection (5) (a) shdl not be mede in
respect of accounting records ussd in the ordinary business of
banking including ledger, day-books, cash books and account
books

(7) A Judgeshall nat mekean order under thissectionunless-

(a) the applicant or some other person has given the
Judge, eitherordly or by affidavit, suchinformation
as the Judge. requires concerning the grounds on
which the order is sought; and

(b) the Judge is satisfied that there are reasonable
grounds for making the order.

(8) An order that a person produce adocumentor documents
to a police officer shal specify the time when, and the place
where, the document is or the documentsare tobe produced.

(9) An order that a person make a document or documents
availableto a policeofficer for ingpection shall soecify thetime
or timeswhen thedocument is or the documentsare to be mede
avalable

43, (1) Where a document is produced to a police officer
pursuant to an order under section 42, the policeofficer may-
(a)inspect the document;
(b)take extractsfrom the document;
(c) meke copiesdf the document; or
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(d) retain thedocument if, and for 0long as, retention of the
document is reasonably necessary for the purposesof this Act.

(2) Whereadocumentismadeavailabletoa policeofficer for
inspection pursuant to an order under section 42, the police
officer may-

(@) inspect the document;
(b) takeextractsfrom the document; or
(c) make copiesof thedocument.

(3) Where a policeofficer retainsa document pursuant toan
order under section 42, the policeofficer shaltl -

(@) givethe person to whom theorder wasaddressed a
copy of thedocument certified by the policeofficer
inwritingtobeahuecopy of thedocumentretained;
and

(b} unlesstheperson hasreceived acopy of the document
under paragraph (a), permit the person to-

(i) inspect thedocument;
(i) lakeextracts from the document; or
(iii) makecopiesdf the document.

Evidential value 44. (1) Whereaperson producesor makesavail ableadocument

of information.  pyrsuant to an order under section 42 the production or making
available df thedocument, or an information, document or thing
obtained asadirect or indirect consequencedf the productionor
making availabledf thedocument, isnot admissable against the
person in any criminal proceedingsexcept a proceeding for an
offenceagainst section 46.

(2) For the purposes of subsection (1), proceedingson an
application for a restraining order, a forfeiture order or a
confiscation order are not crimina proceedings.
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(3) A person is not excused from producing or making
availablea document when required to do so by an order under
section 42 on the grounds that-

(@) theproductionor makingavailable of thedocument
might tend to incriminate the person or make the
person liableto a pendty; or

(b) theproductionor meking availabledf thedocument
would be in breach of an obligation,whetherimposed
by enactment or otherwise, of the person not to
disclosc the existenceor contents of thedocument.

45. Where a Judge makes a production order requiring a
person to producea document D apolice officer,the person may
apply totheJudgeor another Judgefor avariationof theorderand
if theJudge hearing thegpplicationissatisfied that thedocument
isessential to the businessactivitiesof the person, theJudgemay
vary theproductionorder sothat it requirestheperson tomekethe
document availableto a potice officer for ingpection.

46. (1) Wherea person is required by a production order to
produce a document to a police officer or make a document
availabletoapoliceofficer for ingpection,theperson commitsan
offenceagainst thissubsection if the person,

(a) contravenestheorder without reasonableexcuse; or

(b) in purported compliancewith theorder producesor
makesavailableadocument known to theperson to
befd seor mideadinginameterid particular without-

(i) indiceting to the police officer to whom the
document is produced or madeavailablethat
the document is false or mideadingand the
respect in which the document is false or
mideading; and

(i) providing correct information to the police
officerif theperson isin possesson of ,or can
reasonably acquire, the correct informeation.

(2) An offence againgt subsection (1) is punishable upon
summary conviction by-

(a) afined $10,000 or imprisonment for a period of
two years, or both, where the offender isa naturd

person;
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(b) a fine of $50,000, where the offender is a body
corporate.

47. (1) Where-

(a)aperson isconvicted of a scheduled offenceand a
policeofficer hasreasonablegroundsfor suspecting
that thereisin any premises any document of the
type specified in section 42; or

{(b) apoliceofficer hasreasonablegroundsfor suspecting
that aperson hascommittedaschedul edoffenceand
thereisin any premisesany document of the type
soecified in section42,

the police officer may apply to a Judge for a warrant under
subsection (2) to search the premises.

(2) Wherean application is made under subsection (1) for a
searchwarrant, theJJudgemay, subject to subsections(3) and (4),
issueawarrantauthorisi ngapoliceofficer (whetheror not named
in the warrant) with such assistance and by such force as is
necessary and reasonable-

(a)to enter the premises;

(b) 10 search the premises for documents of the kind
referred to in subsection (1); and

(c) toseizeand retainany document foundinthecourse
of thesearch that in theopinion of thepoliceofficer
islikely to beof substantial value (whether by itself
or togetherwith otherdocuments) totheinvestigation
in respect of which the application is made.

(3) A Judgeshal not issueasearch warrant under subsection
(2) unlessthe Judgeis satisfied that-

(a)aproductionorder has been made in respect of the
document and has not been complied with;

(b) aproductionorder in respect of thedocument would
be unlikely to be effective because there are
reasonabl egroundsto suspect thatsuchaproduction
order would not be complied wkh;
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{c) the document involved cannot be identified or
described with sufficient particularity to enablea
production order to be made in respect of the
document:

(d)itisnot practicabletocommunicatewith any person
having the power to grant entry to the premises; or

(€) entry to the premiseswill not be granted unlessa
warrant is produced; or

(H the investigation for the purposes of which the
application is made might be serioudy prejudiced
unlessthepoliceofficerisgrantedimmediateaccess
to the document without noticeof any person.

(4) A Judgeshall not i ssuea search warrant under subsection
(2) unless-

(a) the applicant or some other person has given the
Judge, either orrally or by affidavit, any further
information that the Judgerequires concerning the
groundson which thesearch warrantis sought; and

(b) the Judge is satisfied that there are reasonable
groundsfor issuing thesearch warrant.

(5) A search warrantissued under this section shall state-

(a) thepurposefor which thewarranti sissuedincluding
areferenceto the scheduled offencethat has been,
or isbdieved to have been committed;

(b) whether entry isauthorised to be madeat any time
of theday or night or during specified hoursof the
day or night;

(c)adescriptionof thekind of documentsauthorised to
beseized; and

(d)thedate, not being later than 28 daysafter theday of
issuedf the warrant upon which the warrant ceases
to haveeffect.

(6) Wherea police officer enters premisesin execution of a
warrant issued under thissection, he may seize and retain-
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(a) any document, other then items subject to legd
privilege,which islikely to be df substantial value
(whether by itsdf or togetherwith other documents)
to the investigation for the purpose of which the
warrant wasissued; and

(b)any thing that thepoliceofficer believes,onreasoable
grounds, will afford evidenceas to thecommission
of acrimina offence.

(7) In this section-
the expression "item subject to legal privilege” means-

(a)communicationsbetween an attorney-at-law and his
client; and

(b) communications made in connection with or in
contemplation of lega proceedings and for the
purposesd these proceedings,

being communications which would in legal proceedings be
protectedfrom disclosureby virtueof any valued any ruledf law
relating to the confidentiality of communications;

"premises’ includesany placeandinparticular any building,
receptacle, vehicle,aircraft or vessdl.

MonitoringOrders

Monitoring 48. (1) A policeofficer may apply toaJudgein Chambersin

orders. accordancewith subsection (2) for an order (in thissectioncalled
a "monitoring order") directing a financia ingtitution to give
information to a police officer.

(2) An application under subsection(1) shal bemadeex parte
and shall bein writing and be accompanied by an affidavit.

(3) A monitoringorder shdl direct afinancia ingtitution to
discloseinformation obtained by the ingtitutionabout transactions
conducted throughan account held by aparticular person withthe
ingtitution.
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(4) A monitoringorder shall gpply in relaion to transactions
conductedduring the period specifiedin theorder, beingaperiod
commencingnot earlier than theday on which noticeof the order
is given to the financia ingtitution and ending not later knen 3
monthsafter the date of theorder.

(5) A Judge shall not make a monitoring order unless heis
satisfied that therearereasonablegroundsfor suspecting that the
person in respect o whoseaccount the informationis sought-

(@) has committed, or is about to commit a scheduled
offence;

(b)was involved in the commission, or is about to be
involved in thecommission of ascheduled offence;
or

(¢) has benefited directly or indirectly, or is about to
benefit directly or indirectly, from thecommission
of ascheduled offence.

(6) A monitoringorder shall specify-

(a)the nameor namesin which theaccount isbdlieved
to behdd;

(b)theclassaf informationthat theinstitutionisrequired
togive; and

(c)thenameor namesaf the policeofficer to whom the
informatioon i Sto begiven and themanner inwhich
theinformationis to be given.

(7) Whereafinancid indtitution is, or hasbeen, subjecttoa
monitoring order, the fact that the monitoring order has been
made shdll be disregarded for the purposesof the application of
sections61 and 62 in relation to the indtitution.

(8) Whereafinancia indtitution that hasbeen given noticeof
amonitoring order knowingly-

(a)contravenesthe order; or

(b) providesfalse or mid eadinginformationin purported
compliancewith the order;

ANTIGUA
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theingtitution commitsan offenceagainst thissubsectionandis
liableon summary conviction to a fine of $500,000.

(9) A reference in this section to a transaction conducted
through an account includesa referenceto-

(a)the making of a fixed term deposit;

(b)inrelationtoafixed term deposit, thetransfer of the
amount deposited or any part thereof, at theend of
theterm; and

(c) theopening,existenceor usedf adepositbox held by
theingtitution.

Monitoring 49. (1) A financid indtitution that is, or has been subjecttoa
ordersnottobe  monitoringorder shall not di scl osetheexistenceor theoperation
disclosed. of theorder to any person except-

(a)an officeror agent of theinstitution,for the purpose
of ensuring that the order is complied with; or

(b) anattorney-at-law for thepurposeof obtaininglegal
advice or representationin relation to theorder; or

(c) the Commissioner or a police officer authorised in
writing by the Commissioner to receive the
information.

(2) A person referred to in subsection (1) (a),(b) or (¢) to
whom adisclosureof theexistenceor operation of amonitoring
order hasbeen made, whether in accordance with subsection (1)
or a previous application of this subsection or otherwise, shal
not-

(a) disclose the existence or operation of the order
except to another person referred to in the said
subsection (1) for the purposesof-

(i) theperformancedf that person'sduties,if the
disclosureis madeby the Commissioner or a
policeofficer,

(ii) ensuring that the order is complied with or
obtaining legd advice or representation in
relationto theorder, if thedisclosureismade
by an officer or agent of theingtitution,or
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(iii) givinglegd adviceor making representations
in relation to the order, if the disclosure is
made by an attorney-at-law;or

() make arecord of, or disclose, the existence of the
operation of the order in any circumstances, even
whenheceases tobea person referredtoinsubsection
(1).

(3) Nothing in subsection (2) prevents the disclosure by a
person referred to in subsection (1) (¢) of the existence or
operation of a monitoringorder-

(a) for the purpaoses of, or in connection with, legal
proceedings; or

(b) in the courseof proceedingsbefore a Court.

(4) A person referred to in subsection (1)(b) shal not be
required to discloseto any Court the existence or operation of a
monitoring order.

(5) A person who contravenes subsection (1) or (2) commits
an offenceand isliableon summary conviction to-

(a) afine o $20,000 or imprisonmentfor aperiod of 3
yearsor both, in the cased a natural person; or

(b) afine of $100,000, in thecased abody corporate.

(6) A referencein thissection to disclosing the existenceor
operation of amonitoringorder to a person includesareference
to disclosing information to the person from which that person
could reasonably be expected to infer theexistenceor operation
of the monitoring order.

Obligationsof Financial Institutions
50. (1) Subject to this section, and to section 51, a financial

inditution shal retain, in its origind form for the minimum
retention period applicableto the document,
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(@) adocument that relatesto a financia transaction
carried out by the indtitution in its capacity as a
financial ingtitution and, without limiting the
generdlity of this, includesadocument that relates
to-

(i) the opening or closing by a person of an
account with theinstitution;

(ii) the operation by a person of an account with
theingtitution;

(iii) theopeningor useby apersonof adeposit box
held by theingtitution;

(iv) thetelegraphicor electronictransfer of funds
by the inditution on behdf of a person to
another person;

(v) thetransmissionadf fundsbetween Antiguaand
Barbuda and a foreign country or between
foreign countries on behdf of aperson; or

(vi) an application by aperson for aloan from the
institution,wherealoanis madeto theperson
pursuant to the application; and

(b) adocument that relates to a financia transaction
carried out by the indtitution in its capacity as a
financia indtitution that isgivento theingtitution by
or on behdf o the person, whether or not the
documentissigned by or on behaf of the person.

(2) For thepurposesd thissection, theexpression"minimum
retention period” means-

(a) where the document relates to the opening of an
account with the institution, the period of 7 years
after theday on which the account is closed;

(b) where the document relates to the opening by a
person of adeposit box held by the indtitution, the
periodof 7 yearsafter theday on which thedeposit
box ceasesto be used by the person; and
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(c) inany other case, theperiod of 7 yearsafter theday
on which the transaction takes place.

(3) Subsection (1) does not apply to afinancia transaction
document that rel atestoasingledeposit, credit, withdrawl, debit
ot transfer of an amount of money that doesnot exceed $5,0080r
such larger amount as may be prescribed for purposes of this
subsection.

(4) Afinancia ingtitution requiredtoretain documentsunder
this section shadl retain them on microfilm or in such other
manner that makesretrieval o theinformationcontainedin the
documents or the documents as the case may be reasonably
practicable.

(5)A financid ingtitution that contravenessubsection (1) or
(4) commits an offence againgt this section and is liable, on
summary conviction, to afineof $10,000.

(6) This section does not limit any other obligation of a
financia ingtitution to retain documents.

51. (1) Where afinancid ingtitution is required by law to
releasetheorigina of adocumentbeforetheend of theminimum
retention period applicableto thedocument, theingtitution shall
retainacompl etecopy o thedocumentuntil theperiodhasended
or theoriginal document isreturned, whichever occursfirst.

(2) Afinancid indtitutionshallmai ntai naregi sterdf documents
released under subsection (1).

(3) A financia indtitution that contravenes subsection (1) or
(2) commits an offence againgt this section and is liable on
summary conviction,to afineof $10,000.

52. (1) Whereafinancid ingtitution hasinformationabout an
account held withtheinstitutionandtheingtitutionhasreasonable
groundsfor believing that-

(a) theinformationmay berelevant to aninvestigation
o or the prosecutionof, aperson for an offence; or

(b) theinformationwould otherwisebedf assistance in
theenforcementof thisActor any regulationsmade
thereunder,

ANTIGUA
AND
BARBUDA

Regiger of
original
documents.

Communication
of information
to law en-
forcement
authorities.



ANTIGUA
AND
BARBUDA

Protectionfor
financia
ingtitution.

Financial
ingtitution
defined.

No. 17 of 1901

Cap. 124

Cap. 15

No. 21 of 1985.

Applicationfor
disclosureof
income tax
information.

52 The Proceeds of @i n@ Act, 1993. No. 13 of 1993.

theingtitution may givetheinformationtoapoliceofficer or the
Director of Public Prosecutions.

(2) Anaction, suit or proceedingsdoes not lie against-
(a) afinancia inditution, or

(b)anofficer,employeeoragentoftheingtitutionacting
inthecoursedf the person'semploymentor agency;

inrelationto an actiontaken by theingtitution or person pursuant
tosubsection (1).

53. Whereafinancid institution,or apersonwhoisan officer,
employee or agent of the indtitution, gives the information
pursuant tosection 52 (1) assoonaspracticableafter formingthe
bdief referred toin that subsection, theingtitution shall betaken
for the purposes of sections 61 and 62 not to have been in
possession of that informationat any time.

54, For thepurposesdf sections48to53,"financid ingtitution”
means-

(a) a bank licensed under the Banking Act;

(b) a building society registered under the Building
Societies Act;

(c) acredit union registered under the Co-operative
Societies Adt:

{d) afinancial ingtitutionlicensed under the Financia
Ingtitutions(Non-Banking) Act;

(e) atrustcompany, financecompany or deposittaking
company, recognised by the Minister responsible
for Financeas such.

Order for Disclosureof IncomeTax | nformation

55. (1) The Director of Public Prosecutions may for the
purposesd an investigationin relation, to a scheduled offence
apply toaJudgeinaccordancewith subsection(2) foran order for
the disclosureof information under section 56.
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(2)-An application under subsection(1) shall bemadeexparte
and shdl bein writingand be accompaniedby an affidavitswom
on theinformationandbelief of theDirectorof Public Prosecutions
or a person specially designated by the Director of Public
Prosecutionsfor that purpose deposingto thefollowingmatters,
namely-

(a)the scheduled offenceunder investigation;

(b)the person in relation to whom the information or
documentsreferredtoin paragraph (c)arerequired;

(c) the type of information or book, record writing,
return or other document in the possession of the
Commissionerof Inland Revenue towhich accessis
sought or that is proposed to be examined or
communicated; and

(d) thefactsrelied on tojustify thebelief ,onreasonable
grounds, that the personreferredtoin paragraph(b)
has committed or benefited from the commission
of an offencereferredto in paragraph (a) and that
the information or documents referred to in para:
graph (c) are likely to be of substantial vaue,
whether alone or together with other material, to
the investigation for the purpose of which the
application is made.

56. (1) Notwithstandingany provisionin any otherlaw,where  Order for
the Judge to whom an application under section 55 is madeis  disclosure.
satisfied-

(a)of the mattersreferred toin paragraph (d) of subsection
(2) of section 55; and

(b)that thereare reasonablegroundsfor believing that
it is in the public interest to allow access to the
informationor documentsto which the application
relates, havingregard to the benefitlikely to accrue
totheinvedtigation if the accessis obtained;

the Judgemay, subject to such conditionsasthe Judge considers
advisablein thepublicinterest,order the Commissioner of Inland
Revenue,
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(c)todlow the Director of Public Prosecutionsor any
other person named in the order accessto dl such
informati onand documentsand toexaminethem; or

(d) where the Judge considers it necessary in the
circumstancesto produceall such information and
documentsto a person referred to in paragraph (c)
above and alow such person to remove the
informationand documentsfrom the possession of
that person;

withinsuch period asthe Judge may specify after theexpiration
o 7 daysfollowingtheservice of theorder on theCommissioner
of Inland Revenue pursuant to subsection (2).

(2) A copy o an order made by a Judge under section shall
be served on the Commissioner of Inland Revenue in such
manner as the Judge directs.

(3) A Judge who makes an order under this section may, on
application of the Commissioner of Inland Revenue or of the
Director of Public Prosecutions, extend the period withinwhich
the order isto be complied with.

Objectionto 57. (1) The Commissioner of Inland Revenue may object to

disclosureof thedisclosureof any informationor documentinrespectof which

information. an order under section 56 hasbeen madeby certifyingin writing
that theinformation or document should not be disclosed on the
grounds that-

(a) the Commissioner of Inland Revenueis prohibited
fromdisclos ngtheinformationor document by any
bilateral or international treaty, conventionor other
agreement respecting taxation to which Antigua
and Barbudaisasignatory;

(b) aprivilegeisattached by law to theinformation or
document:

(c) the information or document has been placed in a
sed ed packagepursuanttolaw or anorder of acourt
of competent jurisdiction;

(d)disclosuredf theinformeationor documentwould not
for any other reason bein the public interest.
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(2) Wherean objection to the disclosureof informationor a
document is made under subsection (1) the objection may be
determinedonapplicationby theCommissionerof Inland Revenue
or the Director of Public Prosecutionsto a Judge in Chambers
made not later than 14 days from the date of the objection.

(3) A Judge who is to determine an objection pursuant to
subsection (2) may, if the Judge considersit necessary, examine
theinformationor documentin relation to which theobjectionis
madeand shall grant theobjectionand order that disclosureof the
informationor document be refused where the Judgeis satisfied
asto any of the grounds mentioned in subsection (1).

(4) An appeal lies from a determination under subsection (2)
to the Court of Appeal and shall be brought within 14 daysfrom
the date of the determinationappealed from within such further
time as the Court of Appea considers appropriate in the
circumstances.

58. Where any information or document is examined or
provided pursuant to an order under section 56, the person by
whom it isexamined or to whom it is provided or any officer or
person authorised by the Commissioner of Inland Revenue for
the purpose, may make or cause to be made one or more copies
thereof and any copy purporting to be certified by the
Commissioner of Inland Revenueto beacopy made pursuant to
thissectionisevidenceof the natureand content of the original
informationor document would havehad if it had been proved in
the ordinary way.

59. No person to whom informationor documents have been
disclosed or provided pursuant toan order under section56 shall
further disclose the information or documents except for the
purposesof the investigation in relation to which the order was
made, and proceedingsunder this Act.

Accessto specified information and documents
held by Government departments etc.

60. Notwithstandingany provisionin thisor in any other law
the Court may on the application by the Director of Public
Prosecutions order the person in charge of any Government
departmentor statutory body toproduceor furnish to theDirector
of Public Prosecutionsor any other person specified in theorder
any document or information whichisin hispossession or under
hiscontrol or to which he may reasonably have access(not being
a document readily available to the public) which the Court
considers relevant to any investigation into, or proceedings
relating toaschedul ed offencealleged or suspected to have been
committed by any person.
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PART IV
Offences

61. (1) In thissection "transaction” includes the receiving or
making of agift.

(2) A person who, after the commencement of this Act,
engagesin money launderingcommitsan indictableoffenceand
isliable, on conviction, to-

(a) afinedf $200,000 or imprisonment for a period of
twenty years, or both, if heisanatural person; or

(b)afined $500,000,if itisabody coporate.

(3) A person shall be taken to engage in money laundering
where

(a) the person engages, directly or indirectly, in a
transaction that involves money or other property,
that is proceedsdf crime; or

(b) the person receives, possesses, conceds, disposes
of, or bringsinto Antiguaand Barbuda, any money
or other property that is proceedsof crime,

and the person knows or ought reasonably to know, that the
money or other property isderived, obtainedor realised, directly
or indirectly from some form of unlawful activity.

62. (1) A person who, after the commencement of this Act,
receives, possesses, concedl s, disposesdf or bringsinto Antigua
and Barbudaany money, other property that he knowsor ought
reasonably toknow tobeproceedsof crimecommitsanindictable
offenceand is liable, on conviction, to-

(a)afinedf $100,000or imprisonmentfor a period of
5 years or both, if heisanatura person; or

(b)afined $250,000, if it isabody corporate.

(2) It is a defence to a charge for an offence againg this
section, if the person sati sfiesthe Court that he did not know or
had no reasonable grounds for knowing that the property
referred toin thecharge wasderived, directly or indirectlyfrom
some form of unlawful activity.



No. 13 of 1993. The Proceeds of Crime Act, 1993. 57 ANTIGUA
AND
BARBUDA

63.(1) A person whoengagesin orgainsed fraud commitSan  Organised
indictableoffenceand isliableto conviction, to- fraud.

(a) afineaf $250,0000r imprisonment for aperiod of
twenty-fiveyears, or both, if heisanatural person;
or

(b)afinedf $750,000if itisabody corporate.
(2) A personshall betaken toengagein orgainsedfraud if, he
engages, after thecommencementof thisAct,inactsoromissions

(a)that congtitutethree or more public fraud offences;
and

(b) from which the person derivesbenefit.

(3) Whereapersonischargedwithanoffenceagainst subsection
(2) in relation to a number of public fraud offencesand ihe jury
is not satisfied that the person is guilty of the offence against
subsection (1), but is satisfied that the person isguilty of oneor
moreof the publicfraudoffences, thejury shall acquittheperson
of the offence against subsection (1) and shall find the person
guilty of that public fraud of fenceor thosepublic fraud offences
and that person is punishable accordingly.

(4) In this section "public fraud offence’ means an offence
under section "18, 19, 20, 21, 22 and 23" of the Larceny Act. Cap.44

64. (1) For the purposesof this Act, any conductengaged i g 1ec for
on behdf of abody corporate- establishing
(a)by adirector, servantor agent of that body corporate mens rea
withinthescopeof hisactual or apparent authority;
or

(b) by any other person a the direction or with the
consentor agreement whether expressedorimplied,
of adirector, servantor agent of that body corporate
where the giving of the direction, consent or
agreement is within the scope of the actual or
apparent authority of thedirector, servant or agent;

shall be deemed to have been engaged in by the body corporate.

(2) Where it is necessary, for the purposes o this Act, to
edtablish the state of mind of a person in relation to conduct
deemed by subsection(3) to havebeen engagedin by that person,
itissufficienttoshow that aservantor agent of that person, being
aservantor agent by whom theconductwasengagedin withinthe
scopeof hisactual or gpparent authority, hed that state of mind.



ANTIGUA
AND
BARBUDA

Amendment of
Schedule.

Standard of
proof.

External
forfeiture orders

and confiscation
orders.

58 The Proceeds of Crime Act, 1993. No. 13 of 1993.

(3) Conductengagedinon behaf of aperson other than abody
corporate,

(a) by aservant or agent of that person withinthescope
of hisactual or gpparent authority; or

(b) by any other person at the direction or with the
consentor agreement whetherexpressedorimplied,
of aservant or agent of thefirst mentioned person,
where the giving of the direction, consent or
agreement is within the scope of the actua or
apparent authority of the servant or agent;

shdl be deemed, for the purposes of this Act, to have been
engaged in by thefirst mentioned person.

(4) A referencein thissection to thestateof mind of a person
includesareferenceto theknowledge, intention, opinion, belief
or purpose of that person and that person's reasons for his
intention, opinion, belief or purpose.

PART YV
Miscellaneous

65. (1) The Attorney Genera may by order published in the
Gazetteamend the Schedule.

(2) Anorder under subsection(1) shal besubjecttoaffirmative
resolution.

66. Save as otherwise provided in this Act, any question of
factsto bedecided by the Courtin proceedingsunder thisActis
to be decided beyond a reasonabledoubt.

67. (1) The Attorney Generd may by an order under this
section apply this section to an external forfeiture order or
external confiscation order of a description specified in the

Attorney Genera'sorders.

(2) In this section-

(a)"externd forfeitureorder” or "externa confiscation
order",asthecase may be, meansan order made by
acourtd adesignatedcountry, afterthecominginto
forceof an order under thissection, for the purpose
of recovering proceedsof crime;

(b) "designated country" means a country or territory
outside Antigua and Barbuda designated by an
order under thissection.
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(3) Subject to subsection(4), theCourt may, on an gpplication
by or on behdf of the Government of a designated country,
register an external forfeitureorder or an external confiscation
order madethere.

(4) TheCourt shdl not register an external forfeitureorder or
an external confisation order unless-

(a) the Court issatified that at thetimeof registration
theorder isinforcein thedesignated country andis
not subject to apped there; and

(b) the Court is satisfied, where the person against
whom the order was made did not appear in the
proceedings in the designated country, that he
received notice of those proceedingsin sufficient
timeto enablehim to defend them; and

(c) the Court is of opinion that enforcing the order in
Antiguaand Barbudawould not be contrary to the
interestsof justice.

(5) Insubsection(4), "apped" includesproceedingshy way of
dischargingor settingasideajudgment, an applicationfor anew
tria or for astay of execution.

(6) The Court shdl canced the regigtration of an external
forfeitureorder or an external confiscation order if it appearsto
the Court that the order has been satisfied.

(7) In relation to an externa forfeitureorder or an externa
confiscationorder registered under thissection, sections31t0 38
haveeffect, subject to such modificationsas may bespecifiedin
the order under this section, as they have effect in relation to a
forfeitureorder or a confiscation order.

(8) An order under this section may include such provision-

(a)astoevidenceor proof of any matter for thepurpose
of thissection; and

(b)asto thecircumstancesin which proceedingsareto
be treated for those purposes as instituted or
concluded in a designated country;

asthe Attorney General considersexpedient.

ANTIGUA
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(9) Anorder varying or revokingapreviousorder under this
section may contain such incidental, consequential and transi-
tional provisionsasthe Attorney General considersexpedient.

(20) In thecasewheretheCourt i ssatisfied, on an gpplication
by or on behdf of the Government of adesignated country, that
proceedingswhich mightresultin an externa forfeitureorder or
an external confiscation order being made againgt aperson have
been indtituted in that country and have not been concluded,
sections 31 and 32 have effect in relation to those proceedings-

(a) asthey would haveeffectin relation to proceedings
institutedinAntigua and Barbuda againstthatperson
for a scheduled offence which have not been
concluded; and

(b) asif referencestoaforfeitureorder or aconfiscation
order werereferencestoan external forfeiture order
or an external confiscation order and referencesto
an applicationbytheDirectord PublicProsecutions
were referencestoan gpplication by or on behaf of
that government; and

(c) subject to such other modifications as may be
specified in an order under this section.

(11) An order under this section is subject to affirmative
resolution.

68. (1) Whereupon making of an applicationfor aforfeiture
order or aconfiscation order the Court declinesto make such an
order, the Court shal on the gpplication of a person who held
realisable property order compensation to be paid to him if the
requirementsof subsection (2) arefulfilled.

(2) TheCourt shall order compensationto bepaid if theCourt
issatisfied-

(a) that there has been some serious default in the
investigation or conduct of the matter and that, but
for that default, theapplicationwoul d not have been
ingtituted or continued; and

(b) that the applicant has suffered substantia loss in
consequence of anything done in relation to the
property by or in pursuanceof an order of theCourt
under section 32.
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(3) Theamount of compensationto be paid under thissection
issuch amount as the Court thinksjust in al the circumstances.

(4) Compensation payable under thissection shal bepaid out
of the Consolidated Fund.

69. (1) TheAttorneyGenerd may makereylationsprescribing
matters-

(@) required or committed by this Act to be prescribed;

(b)necessary or convenientto beprescribedfor carrying
out or giving effect to this Act.

(2) Regulations made under subsection (1) shal besubject to
affirmativeresol ution.

70. (1) Where-

(@) apersonbrings,or appearsat, proceedingsunder this
Act beforethe Court in order-

(i) to prevent a forfeiture, confiscation or re-
gtraining order from being made against any
property o that person, or

(i) tohaveproperty of that personexcluded from
aforfeiture,confiscationor restraining order;

(b) the person is successful in those proceedings; and

(c) the Court is satisfied that that person was not
involved in any way in the commission of the
offence in respect of which the forfeiture,
confiscation or restraining order was sought or
made,

the Court may order the Crown to pay al codts reasonably
incurred by that person in connection with the proceedingsor
such part of thosecostsasis determined by the Court.

71. The Public Trustee shdl not be persondly liable for
anything done or omitted to be doneby himin the course df the
performanced hisfunctions under this Act.
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Operationf 72 Nothingin this Act prejudices, limitsor restricts —

other laws not . . .
affected. (&) theoperation o any other law which providesfor

the forfeiture of property or the imposition of
penaltiesor fines, or

(b) theremediesavailabletotheCrowngpartfromthis
Act, for the enforcement of its rights and the
protection of itsinterest; or

c er of seerchor er toseizeor detain
(©) g%pggtlvy which isaa%?ysﬁ%llgby a police officer
gpart from this Act.

73 This Act shall come into operation on such date as the
Commencement. Attorney Genera may by order appoint.

SCHEDULE

1 Possessonof controlleddrugsfor the purposeaof supply, contrary to section
5(3) of the Misuseof DrugsAdt, 1973 (No. 21 of 1973).

2 Traffickingin controlled drugs, contrary tosection19A of theMisuse of Drugs
Act, 1973 (No. 21 of 1973).

3 Assiginganother to retain the benefit of drug trafficking, contrary to section
19B of theMisused DrugsAd, 1973 (No. 21 of 1973).

4. Engaging in organizedfraud contrary to section 63 or guilty of apublicfraud
offence under sections 18, 19, 20, 21, 22 and 23 dof theLarceny Act. (Cap. 44)

5 Money laundering (in relation to paragraphsl, 2, 3 and 4 of this Schedule),
contrary to section 61 of thisAct.

6. Possession of property derived from unlawful activity (in relation to
paragraphs1, 2, 3 and 4 of this Schedule), contrary to section 62 of this Act.
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