ANTIGUA AND BARBUDA

STATUTORY INSTRUMENTS

2001, No. 38

SECURITIES (CONTINUING DISCLOSURE OBLIGA-
TIONS OF ISSUERS) REGULATIONS, made by the
Minister under section 96 of the Securities Act and upon the
recommendation of the Commission.

PART I
PRELIMINARY

1. (1) These Regulations may be cited as the Securities (Con-
tinuing Disclosure Obligations of Issuers) Regulations 2001 and
shall come into force on a date appointed by the Minister.

(2) These Regulations apply to issuers of securities which
are shares, warrants or corporate debt securities and which are
publicly offered or publicly traded.

(3) For the purpose of these Regulations, securities are “pub-
licly offered” if the issuer has issued the securities pursuant to a
prospectus approved by the Commission under the Act.

(4) For the purpose of these Regulations, securities are “pub-
licly traded’” irrespective of when issued, if

(a) the securities are listed or otherwise admitted to
dealing on a securities exchange; or

(b) the Commission so determines, and notifies the is-
suer in writing to this effect, having regard to the
frequency or volume of trading in the issuer’s se-
curities wherever and however the trading takes
place.

2. In these Regulations

“associate” in relation to any director or chief executive
means

(a) the spouse;
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(b) any son, daughter, step son or step daughter under
the age of 18 years of the director or chief execu-
tive, or of the spouse of such director or chief ex-
ecutive;

(¢) anycompany of which the director or chief execu-
tive is a substantial shareholder, and the holding
company of which the director or chief executive
is a substantial shareholder;

“chief executive” means a person employed by an issuer
who either alone or together with one or more other per-
sons is or will be responsible under the immediate au-
thority of the board of directors for the conduct of the
business of the issuer;

“director” includes any person who occupies the position
of a director, by whatever name called;

“financial year” means the period in respect of which any
profit and loss account of an issuer laid before its mem-
bers in a general meeting is made up, whether that period
is a year or not;

“principal activity”, in relation to an issuer and its sub-
sidiaries, means an activity which in the financial year
contributes more than 10% of
(a) the aggregate turnover; or
(b) the aggregate results of all activities that

(i) showed profits; or

(ii) showed losses;

“prospectus” means a prospectus or draft prospectus ap-
proved by the Commission under the Act;

“securities exchange” means a securities exchange li-
censed by the Commission under the Act;

“substantial shareholder”, in relation to an issuer, means
a person entitled to exercise, or control the exercise of,
5% or more of the voting power at any general meeting
of the issuer; and
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“transaction” includes two or more related transactions.

PART II

DISCLOSURE OBLIGATIONS

3. (1) Generally and apart from compliance with all the spe-
cific requirements of these Regulations, an issuer shall notify

(a)

(®)
(©
(@

the securities exchange on which its securities are
listed or otherwise admitted to dealing;

the Commission;
its members; and

other holders of its securities

without delay of any material information that has not been
previously disclosed by the issuer and which information

(i)  isnecessary to enable them and the pub-
lic to appraise the financial position of
the issuer and its subsidiaries;

(ii) is necessary to avoid the establishment
of a false market in its securities; or

(iii)) would be likely to bring about a mate-
rial change in the price of its securities.

(2) Sub-regulation (1) shall not apply

(@)

with regard to information about impending devel-
opments or matters in the course of negotiation,
provided that if the issuer has reason to believe that
a leak has occured or is likely to occur and, in ei-
ther case, the development or matter in question is
such that knowledge of it would be likely to lead to
a substantial movement in the price of its securi-
ties, the issuer must without delay notify the secu-
rities exchange and at least give a warning an-
nouncement to the effect that the issuer expects
shortly to release information which may lead to
such a movement;
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if the securities exchange is satisfied by the issuer
that disclosure to the public of information under
sub-regultion (1) might prejudice the issuer’s le-
gitimate interests and the securities exchange grants
a dispensation irom the requirement of sub-regula-
tion (1).

4. The issuer shall send to

(@
®)
(©
(@)

the securities exchange;
the Commission,;
every member of the issuer; and

every holder of securities (not being bearer securi-
ties) issued by the issuer,

a copy of the issuer’s annual accounts, auditor’s report and
director’s report for the previous financial year of the issuer,
not less than 21 days before the date of the issuer’s annual gen-
eral meeting nor more than 3 months after the end of that finan-

cial year.

5. The issuer shall include in or with the annual directors’

report

(a)

®)

(©
(d)

a description of the principal activities of the issuer
and its subsidiaries and, where two or more activi-
ties are so described, a statement giving in respect
of each activity the turnover and contribution to
operating profit;

a geographical analysis of consolidated turnover and
contribution to trading results of trading operations
carried on by the issuer and its subsidiaries outside
Antigua and Barbuda;

an audited consolidated financial statement;

a statement showing

(i) the name of every subsidiary, its prin-
cipal country of operation, its country
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of incorporation and its main business;
and

particulars of the issued share capital
and debt securities of every subsidiary,

provided that if, in the opinion of the directors of the issuer, the
number of subsidiaries is such that compliance with this para-
graph would result in particulars of excessive length being given,
compliance shall not be required except in the case of subsid-
iaries carrying on a business the results of which, in the opinion
of the directors, materially affected the amount of the profit or
loss of the issuer or the amount of the assets of the issuer;

(e) a statement as at the end of the relevant financial
year showing

(@)

(i)

the interests of each director and chief
executive of the issuer in the equity or
debt securities of the issuer or any sub-
sidiary, and of the associates of the di-
rector and chief executive in so far as
is known or may be ascertained by rea-
sonable enquiry; and

the details of any right to subscribe for
equity or debt securities of the issuer
granted to any director or chief execu-
tive of the issuer, and of the associates
of such director and chief excective in
so far as is known or may be ascertained
by reasonable enquiry, and of the exer-
cise of any such right;

()  the statement required by paragraph (d) must

@)

(i)

distinguish between beneficial and non-
beneficial interests; and

specify the company in which securi-
ties are held, the class to which those
securities belong and the number of
such securities held;

(g) in the event of operating results shown by the ac-
counts for the period under review differing mate-
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rially from any published forecast made by the is-
suer, an explanation for the difference;

a statement by the directors as to the reasons for
any significant departure from applicable standard
accounting practices in Antigua and Barbuda;

a statement as at the end of the financial year show-
ing as regards, first bank loans and overdrafts and,
secondly, other borrowings of the issuer and its sub-
sidiaries, the aggregate amounts repayable

(i) on demand or within a period not ex-
ceeding 1 year;

(i)  within a period of more than 1 year but
not exceeding 2 years;

(iii) within a period of more than 2 years
but not exceeding 3 years;

(iv) within a period of more than 3 years;

in respect of the financial year, a statement of the
amount of interest capitalised by the issuer and its
subsidiaries during the year;

a statement as to the period unexpired of any ser-
vice contract, which is not determinable by the em-
ployer within 1 year without payment of compen-
sation (other than any statutory compensation), of
any director proposed for election at the forthcom-
ing annual general meeting or, if there are no ser-
vice contracts, a statement of that fact;

summary particulars of any contract of significance
subsisting during or at the end of the financial year
in which a director of the issuer is or was materi-
ally interested, either directly or indirectly, or if there
has been no such contract, a statement of that fact;

summary particulars of any contract of significance
between the issuer, or one of its subsidiary compa-
nies, and a controlling shareholder or any of its sub-
sidiaries;
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summary particulars of any contract of significance
for the provision of services to the issuer and its
subsidiaries by a controlling shareholder or any of
its subsidiaries;

a summary, in the form of a comparative table, of
the results and of the assets and liabilities of the
issuer and its subsidiaries, for the last 5 financial
years, with any necessary explanations or adjust-
ments for changes in capital to make the figures
fully comparable one year with another; and

any other material information.

6. (1) The issuer shall prepare in respect of the first 3 months
of each financial year of the issuer, unless that financial year is
of 6 months or less, an interim report containing the informa-
tion required by sub-regulation (2) and, not later than 30 days
after the end of that period of 3 months, the issuer shall

(a)

®)

(c)

publish in a newspaper, having a national circula-
tion an announcement containing the information
required by sub-regulation (2) to be contained in
the interim report, the day after approval by or on
behalf of the board;

supply the Commission immediately on publication
with the names of the relevant newspaper and the
date of the publication; and

as soon as reasonably practicable after such publi-
cation, send to the securities exchange and to every
member and holder of its securities a copy of the
interim report.

(2) Each interim report referred to in sub-regulation (1) shall
contain at least the following information stated in respect of
the issuer and its subsidiaries:

(@)
(b)

turnover;

profit (or loss) before taxation and extraordinary
items with separate disclosure of items included
which are exceptional because of size or incidence;

Interim reports.
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taxation on profits and the basis of computation;
profit attributable to minority interests;

profit attributable to shareholders before extraordi-
nary items;

extraordinary items (net of taxation);
profit attributable to shareholders;

amount of dividend paid or proposed on each class
of shares (with particulars of each such class) and
the amounts absorbed thereby (or an appropriate
negative statement);

transfers to and from reserves;

earnings per share calculated on the basis of profits
before extraordinary items;

comparative figures of the matters specified in (a)
to (j) inclusive for the corresponding previous pe-
riod; and

a statement as at the end of the 6 monthly period
showing the interests of each director and chief
executive of the issuer, and of their associates in so
far as is known or may be ascertained after reason-
able enquiry, in the share capital of the issuer and
its subsidiaries; the statement shall distinguish be-
tween beneficial and non-beneficial interests, and
specify the company in which shares are held and
the number of such shares.

(3) If the accounting information given in an interim report
has not been audited that fact must be stated and if the issuer’s
auditor has audited the accounting information contained in an
interim report, that report including any qualifications shall be
set out in the interim report.

(4) Any preliminary announcement of results for the full year
shall also contain the information required by sub-regulation

).



7. (1) In the case of

(@)

()

an acquisition or disposal of assets by the issuer or
any of its subsidiaries where

(@)

(i)

(iii)

the assets being acquired or disposed
of represent an amount in excess of 15%
of the value of the issuer’s assets or
consolidated assets, as the case may be,
as disclosed in the last audited accounts;

the asstes are acquired from or disposed
of to any of the issuer’s or its subsid-
iaries’ directors or chief executive, or
any associate of such director or chief
executive; or

the assets being acquired or disposed
of are an interest in any company of
which a substantial shareholder is a di-
rector or chief executive of the issuer
or any subsidiary, or any associate of
the director or chief executive;

any disposal of assets by the issuer or any of its
subsidiaries where the net profit before taxation
earned by the assets which are the subject of the
disposal is in excess of 15% of the issuer’s consoli-
dated pre-tax profit disclosed in the last audit ac-

counts,

the issuer shall comply with the disclosure requirements of sub-
regualtion (2).

(2) Where sub-regulation (1) applies, the issuer shall notify
the securities exchange, the Commission and every member
and holder of its securities without delay of the transaction in-
cluding the following details:

(a)
(b)

the date of the transaction and the parties;

a general description of the nature of the assets and,

if these are shares in whole or part, the name and
general description of the activities of the company
in which the shares are or were held;

Acquisition or
disposal of assets.



(c)  the total consideration and other material terms;

(d) in the case of a transaction referred to in sub-regu-
lation (1)(a)(i) or 1 (b)

()

(i1)

the basis of thie valuation placed on the
assets at the time of acquisition or dis-
posal; and

in the case of a disposal, the excess or
deficit of the proceeds over or under the
book value;

(e) in the case of a transaction referred to in sub-regu-
lation (1)(a)(ii) or (iii), the name of the director, or
chief executive or associate concerned and

)

(i)

I'ransactions with
related compa-
nies where the
issuer is a
subsidiary.

takes place bztween

in the case of a director or chief
exceutive, the office held;

in the case of an associate of a director
or chief executive, the nature of the re-
lationship and the name of that director
or chief executive and the office held.

8. (1) Where a transaction specified in sub-regulation (2)

(a) the issuer and its holding company;

(b) the issuer and any subsidiary of its holding com-
pany other than a subsidiary of the issuer;

(c) asubsidiary of the issuer, and the holding company
of the issuer; or

(d) asubsidiary of the issuer and any subsidiary of its
holding company other than the issuer or any of its
subsidiaries,

the issuer shall comply with the disclosure requirements of sub-

regulation (3).
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(2) For the purpose of this regulation, “transaction” means

(a) an arrangement or agreement where the issuer di-
rectly or indirectly grants a loan or gives other fi-
nancial assistance;

(b) an arrangement or agreement where the issuer pro-
vides security, whether by guarantee or otherwise,
for the discharge of an obligation; or

(c) a transaction other than in the ordinary course of
business.

(3) Where sub-regulation (1) applies, the issuer shall notify
the securities exchange, the Commission and every member
and holder of its securities without delay of the transaction in-
cluding the following details:

(a) the date of the transaction and the parties; and

(b) the general nature of the transaction and, where the
transaction involves the making of a loan, the giv-
ing of financial assistance or the giving of any se-
curity, its amount or value.

9. An issuer shall ensure that all the necessary facilities and
information are available to enable holders of its listed securi-
ties to exercise their rights and, in particular shall

(a) publish, in a newspaper having a national circula-
tion, notice of every general meeting;

(b)  inform holders of securities of the holding of meet-
ings which they are entitled to attend;

(c) enable them to exercise their right to vote, where
applicable;

(d) publish notices or distribute circulars giving infor-
mation on

(i) the allocation and payment of dividends
and interest;

(ii) the issue of new securities, including
arrangements for the allotment, sub-

Prescribed
information to
shareholders.
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scription, renunciation, conversion or
exchange of the securities; and

(i11) redemption or repayment of the securi-
ties.

Board meetings. 10. The date fixed for a board meeting at which decisions on
dividends, the annual results or the half-yearly report are ex-
pected to be made or at which any announcement of such mat-
ters is to be approved shall be notified to the securities exchange
at least 10 days in advance.

Board decisions. 11. The issuer shall inform the securities exchange and the
Commission immediately after approval by or on behalf of the
board of

(a) adecision to declare, recommend or pay any divi-
dend or to make any other distribution on its secu-
rities, and the rate and amount of the dividend or
other distribution;

(b) a decision not to declare, recommend or pay any
dividend which would otherwise have been ex-
pected to have been declared, recommended or paid
in due course;

(¢) anreliminary announcement of pro“its or losses for
any year, halt-year or other period;

(d) aproposed change in the capital structure, includ-
ing any redemption of its convertible securities; and

(e) adecision to change the general character or nature
of the business of the issuer or its subsidiaries.

Securities 12. The issuer shall inform the securities exchange and the

exchange and Commission immediately of any decisions made in regard to

Commission to

be notified of

certain decisions.

(a) an alteration to the issuer’s constitution;

(b) aproposed change in its capital structure includ-

ing the structure of its listed debt securities;
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a change in the rights attaching to any class of se-
curities and a change in the rights attaching to any
shares into which debt securities are convertible or
exchangeable;

any tender offers;

a change in its directorate, auditor or chief execu-
tive; and

bankruptcy or receivership.

13. The issuer shall inform the securities exchange and the
Commission of the basis of allotment of securities offered to
the public for subscription or sale and of the results of any rights
issue and, if applicable, of the basis of acceptance of excess
applications, not later than the morning of the next business
.day after the allotmnet letters or other relevant documents of
title are posted.

14. (1) The issuer shall inform the securities exchange and
the Commission on the happening of any of the following events
as soon as it comes to the attention of the issuer:

(a)

(b)

(c)

(d)

the presentation of any winding-up petition, or
equivalent application in the country of incorpora-
tion or other establishment, or the making of any
winding-up order or the appointment of a provi-
sional liquidator in respect of the issuer, its holding
company or any major subsidiary;

the passing of any resolution by the issuer, its hold-
ing company or any major subsidiary that it be
wound-up by way of members’ or creditors’ vol-
untary winding-up;

the entry into possession of or the sale by any mort-
gagee of a portion of the issuer’s assets which in
aggregate value represents an amount in excess of
15% of the consolidated net tangible assets of the
group; or

the making of any judgement, declaration or order
by a court or tribunal of competent jurisdiction
whether on appeal or at first instance, which may
adversely affect the issuer’s enjoyment of a portion

Basis of
allotment.

Winding-up and
liquidation.



14

of its assets which in aggregate value represents an
amount in excess if 15% of the consolidated net
tangible assets of the group.

(2) For the purposes of sub-regulation (1) a “major subsid-
iary” means a subsidiary representing 15% or more of the con-
solidated net tangible assets or pre-tax trading profits of the

group.

Commission may 15. (1) The Commission may, at any time, require an issuer

require informa-

on (a) toprovide to it information in the form and within
the time limit required by the Commission; and

(b)  to publish that information in the form and within

the time the Commission considers appropriate for
the purpose of protecting investors and maintain-
ing the smooth operation of the market.

(2) If an issuer fails to comply with a requirement to publish
information, the Commission may itself publish the informa-
tion and may treat the non-compliance in any manner it deems
fit.

PART III
SANCTIONS
Action against an 16. (1) If the Commission considers that an issuer has con-
158uek travened any of these Regulations, the Commission may do one

or more of the following:
(a) fine the issuer a sum not exceeding $100,000;
(b) censure the issuer;

(c) publish the fact that the issuer has been fined or
censured for contravening these Regulations;

(d) suspend trading in or discontinue the admission to
dealing of the issuer’s securities.

(2) In the event of an issuer being fined under sub-regula-
tion (1)(a), the issuer must disclose details of the fine n its
audited accounts relating to the period in which the fine is im-
posed.
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(3) The Commission may, at any time, require an issuer

(@)

()

to provide to it information in the form and within
the time limit required by the Commission; and

to publish that information in the form and within
the time the Commission considers appropriate for
the purpose of protecting investors or maintaining
a fair and orderly market in its securities.

(4) If an issuer fails to comply with a requirement to publish
information, the Commission may itself publish the informa-

tion.

17. If the Commission considers that a contravention of these
Regulations by an issuer is due to a failure by all or any of its
directors to discharge their responsibilities, the Commission
may, in addition to any action it may take against an issuer
under regulation 16, do one or more of the following:

(a)

(b)
(c)

(d)

(e)

fine the relevant directors a sum not exceeding
$50,000;

censure the relevent directors;

publish the fact that these directors have been fined
or censured;

in the case of wilful or persistent failure by a direc-
tor to discharge his responsibilities, state publicly
that in its opinion the retention of office by the di-
rector is prejudicial to the interests of investors;

if the director remains in office following a public
censure by the Commission under (d), suspend trad-
ing in or discontinue the admission to dealing of
the issuer’s securities.

18. If the Commission proposes to take any of the steps de-
scribed in regulation 16 or 17, unless the Commission consid-
ers that maintenance of orderly market or the protection of in-
vestors otherwise requires, the Commission shall, in relation to
the party concerned

Action against a
director.

Neotfication ol
sanction.
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(a) give advance notice of the Commission’s proposed
action;

(b) invite the making of representations to the Com-
mission either in writing or in person;

(c) advise of the decision as soon as practicable after it
is made; and

(d) advise in writing of the reasons for any decision
that is unfavourable.

Made this 21st day of December, 2001.

Lester B. Bird,
Minister of Finance.
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