ANTIGUA AND BARBUDA

STATUTORY INSTRUMENTS

2001, No. 39

Securities (Conduct of Business) Regulations made by the
Minister under section 72 of the Securities Act, and upon
the recommendation of the Commission.

SECURITIES (CONDUCT OF BUSINESS)
REGULATIONS

PART I

PRELIMINARY

1. (1) These Regulations may be cited as the Securities (Con-
duct of Business) Regulations 2001 and shall come into force
on a date appointed by the Minister.

(2) These Regulations are of general application to all li-
censed securities business provided that, where a regulation
applies only in particular circumstances, that regulation will
apply to a licensee only if those circumstances are relevant to
the type of the securities business undertaken by that licensee.

2. In these Regulations
“approved bank” means a bank licensed under the Bank-
ing Act and which is approved by the Commission for

the purposes of these Regulations;

“customer bank account” means a bank account estab-
lished for the purposes of regulation 33; and

“money” includes any form of money, whether repre-

sented by a cheque or other payable order, or otherwise.

3. Ifalicensee contravenes any provision of these Regula-
tions the licensee commits a disciplinary offence.
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PART II
CONDUCT OF BUSINESS

4. If a licensee is advisiag or acting for a customer the lic-
ensee shall

(a) notclaim it is independent or impartial if it is not; and

(b) ensure that any claim it makes as to its indepen-
dence or impartiality adequately includes any limi-
tation that there may be on either.

5. If a licensee has a material interest in a transaction to be
entered into with or for a customer, or a relationship which gives
rise to a conflict of interest in relation to the transaction, the
licensee shall not knowingly either advise, or deal in the exer-
cise of discretion, in relation to that transaction unless the lic-
ensee has

(a) fairly disclosed that material interest or relationship,
as the case may be, to the customer; or

(b) taken reasonable steps to ensure that neither the
material interest nor relationship adversely affect
the interests of the customer.

6. A licensee must take reasonable steps to ensure that nei-
ther it nor any of its employees or agents either offers or gives,
or solicits or accepts, any inducement that is likely to conflict
with any duties owed to its customers.

7. (1) A licensee may make a communication with another
person that is designed to promote the provision of securities
investment business services only if it can show that it believes
on reasonable grounds that the communication is fair, compre-
hensive and not misleading.

(2) A licensee shall take reasonable steps to ensure that any
agreement, written communication, notification or information
that it gives or sends to customers to whom it provides securities
investment business services is presented fairly and clearly.

8. A licensee shall not

(a) recommend a transaction to a customer, or effect a
discretionary transaction with or for the customer,



unless it has taken all reasonable steps to enable the
customer to understand the risks involved;

(b) mislead a customer as to any advantages or disad-
vantages of a contemplated transaction; or

(c) promise a return unless the return is contractually
guaranteed.

9. A licensee must take reasonable steps to ensure that a cus-
tomer to whom it provides securities investment business ser-
vices is given adequate information about its identity and busi-
ness address and the identity and status within the licensee’s
firm of employees and other relevant representatives with whom
the customer has contact.

10. (1) A licensee shall satisfy itself on reasonable grounds
and on a continuing basis that it has appointed a representative
who is a fit and proper person to act for it in that capacity.

(2) A licensee shall satisfy itself on reasonable grounds and
on a continuing basis that it has adequate resources to monitor
and enforce compliance by its representatives with high stan-
dards of business conduct.

11. (1) A licensee shall not provide to a customer any secu-
rities investment business services relating to

(a) the discretionary management of a portfolio; or

(b) any other type of business that may be specified by
the Commission,

except under a written agreement signed by the customer and
returned to the licensee.

(2) The agreement shall set out in adequate detail the basis
on which those services are provided.

(3) The Commission may from time to time prescribe spe-
cial procedures relating to the operation of discretionary ac-
counts and every licensee shall follow the special procedures
or ensure that they are followed.

(4) A court of competent jurisdiction may, if it considers it
just and equitable to do so, by order set aside or vary an agree-
ment entered into in contravention of this regulation, but the
order shall not affect any dealing or transaction entered into or
carried out by the licensee on behalf of the customer.
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12. (1) A licensee shall not, in any written communication
or agreement, seek to exclude or restrict

(a) any duty or liability to a customer which it has un-
der any law or under any rules made by the Com-
mission;

(b) any other duty to act with skili, care and diligence
that is owed to a customer in connection with the
provision to the customer of securities investment
business services;

(c) any liability owed to a customer for failure to exer-
cise the degree of skill, care and diligence that may
reasonably be expected of it in the provision of se-
curities investment business services.

(2) A purported exclusion or restriction prohibited by this
regulation shall be void and of no effect.

13. (1) A licensee must take all reasonable steps to ensure
that it does not give securities investment business advice to,
nor effect a discretionary transaction with or for, a customer
unless that advice or transaction is suitable for the customer
having regard to the facts disclosed by that customer and other
relevant facts about the customer of which the licensee is or
ought reasonably to be aware.

(2) A licensee must not recommend a security to a customer
unless the liveusee has adequate current information in its pos-
session to enable it to form a basis for the recommendation.

14. (1) A licensee’s charges must not be unfair in their inci-
dence or unreasonable in their amount having regard to all rel-
evant circumstances.

(2) A licensee must before it provides securities investment
business services to a customer disclose to the customer
(a) the basis or amount of its charges for the provisions

of those services, and

(c)  the nature and amount of any other remuneration
receivable by it and attributable to the customer.



(3) A licensee must not have a commission, mark-up or mark-
down in excess of 5% and any commission, mark-up or mark-
down in excess of 5%, shall be treated as excessive except as
otherwise determined by the Commission.

15. (1) When a licensee causes a sale or purchase of securi-
ties with or for a customer, it must ensure that within 24 hours
the customer is sent a contract note containing the essential
details of the transaction.

(2) If a licensee acts as an investment manager for a cus-
tomer, it must ensure that the customer is sent at suitable inter-
vals

(a) areport stating the value of the portfolio or account
at the beginning and the end of the period;

(b) its composition at the end of the period; and

(c) in the case of a discretionary portfolio or account,
changes in its composition between the beginning
and the end of the period.

(3) A customer transaction report must be submitted to the
Commission in respect of any transaction involving a sum in
excess of $10,000.

16. A licensee shall deal with its customer and own account
orders fairly and in due turn.

17. A licensee shall effect or arrange the execution of an
order as soon as is reasonably practicable after it has agreed or
decided in its discretion to effect o1 arrange a customer order.

18. A licensee must take all reasonable steps to find and deal
on the terms which are the best available to the customer when
dealing with or for a customer.

19. A licensee must ensure that a transaction it executes is
promptly allocated.

20. If a licensee aggregates an order for a customer transac-
tion with an order for an own account transaction, or with an
order for another customer transaction, then in the subsequent
allocation

(a) itshall not give unfair preference to itself or to any
of those for whom it dealt; and
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(b) where all orders cannot be satisfied, it shall give
priority to satisfying orders for customer transac-
tions.

21. If a licensee intends to publish to customers a price-sen-
sitive recommendation or research or analysis, it must not know-
ingly effect an own account transaction in the investment con-
cerned or in any related investment until the customers for whom
the publication was principally intended have had, or are likely
to have had, a reasonable opportunity to react to it.

22. A licensee shall not

(a) deal or arrange a deal in the exercise of discretion
for any customer; or

(b) advise a customer to deal,

if the dealing could in the circumstances reasonably be regarded
as too frequent or excessive.

23. A licensee shall not knowingly profit or seek to profit,
either for its own account, the account of a customer or any
third party, from inside information in the hands of any of its
officers, employees or agents, or assist anyone with such infor-
mation to make a profit for itself.

24. A licensee who has custody of a customer’s securities in
connection with or with a view to securities investment busi-
ness shall

(a) keep safe, or arrange for the safekeeping of, any
documents evidencing title, relating to them; and

(b) ensure that any securities that it buys or holds for a
customer are properly registered in the customer’s
name or, with the consent of the customer, in the
name of an appropriate nominee.

25. (1) A licensee must have internal procedures to ensure
the proper handling of complaints from customers and to en-
sure that any appropriate remedial action on those complaints
is promptly taken.

(2) A licensee shall maintain a customer complaints file that
contains copies of all customer complaints.
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26. (1) A licensee must disclose, in every transaction,
whether it is dealing with a customer in its capacity as an agent
or on its own account.

(2) A licensee and its customers shall have a fiduciary rela-
tionship and the licensee must treat and conduct its business in
full observance of this obligation.

(3) A licensee must take reasonable steps, including the es-
tablishment and maintenance of procedures, to ensure that

(a) its officers, employees and other representatives are
aware of their obligations under the Actand its regu-
lations, and that they act in conformity with them;
and

(b) sufficient information is recorded and retained about
its securities business in compliance with the Act
and its regulations.

(4) A licensee must keep and maintain all necessary books
and records of its business including

(a) customer account statements;
(b) records of transactions;

(c) order tickets;

(d) confirmations; and

(e) stock ledgers

for a period of not less than 7 years, for inspection by any per-
son duly authorised by the Commission.

27. A licensee must establish and maintain procedures

(a) for the supervision of each of its officers, employ-
ees and other representatives; and

(b)  for ensuring that the persons referred to in (@) do
not give advice or provide services of a nature that
is beyond their competence to give or to provide.

28. (1) Subject to sub-regulation (2), all information in the
possession of a licensee relating to a customer must be kept
confidential by it.

Compliance.

Supervision.

Customer confi-
dentiality.



(2) A licensee may disclose information relating to a cus-
tomer when properly required to do so by the Commission, a
clearing house or the market supervision department of a secu-
rities market of which it is a member, or if it is ordered to do so
by a court of competent jurisdiction.

Cold calling. 29. (1) No licensee shall

(a) attend at any residence without being invited by an
occupant of the residence; or

(b) make an unsolicited telephone call to any residence,

within Antigua and Barbuda for the purpose of trading in a se-
curity.

(2) Sub-regulation (1) does not apply where the licensee at-
tends at or telephones the residence

(a) ofaclose personal friend, a business associate or a
client with whom or on whose behalf the licensee
has been in the habit of trading securities; or

(b) of a person who has received a copy of a prospec-
tus or draft prospectus and is requesting that infor-
mation regarding a security offered in that prospec-
tus be given to the person by the licensee.

Cessation of busi- 30. If a licensee withdraws from securities business it shall
ness.
(a) immediately notify the Commission and each of its
customers of its decision; and

(b) ensure to the satisfaction of the Commission that
any outstanding business is properly completed or
transferred to another licensee.

PART III
CUSTOMER MONEY
Application. 31. This Part applies to any customer money held or received
by a licensee in the course of carrying on its securities busi-
ness.
Customer money. 32.(1) For the purposes of these Regulations customer money

is money of any currency which, in the course of carrying on
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its securities business, a licensee holds or receives on behalf of
a customer or which it owes to a customer.

(2) Customer money shall be held by the licensee on trust
for and on behalf of the respective customers for whom that
customer money is received or held according to their respec-
tive shares in it.

(3) Customer money shall not form part of the assets of the
licensee for any purpose and shall not be available in any cir-
cumstances for payment of any debt of the licensee.

33. (1) A licensee that receives or holds customer money
shall open one or more customer bank accounts with an ap-
proved bank.

(2) A customer bank account must be kept segregated from
any account holding money belonging to the licensee.

(3) A licensee must immediately pay into a customer bank
account all customer money coming into its hands for or from a
customer.

(4) A licensee must keep records of

(a) all amounts paid into a customer bank account kept
by the licensee, specifying the persons on whose
behalf the amounts are held and the dates on which
they were paid into the account;

(b) all withdrawals from a customer bank account, the
dates of those withdrawals, and the names of the
persons on whose behalf the withdrawals are made;
and

(c) any other particulars that may be determined by the
Commission.

34. A licensee must account properly and promptly for cus-
tomer money and, in particular, must ensure that

(a) customer money and other money do not become
mixed;

(b) the licensee can at all times be sure how much cus-
tomer money stands to the credit of each customer;
and
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(c) money belonging to one customer is not used for
another customer.

Payment out of a 35. (1) Subject to sub-regulation (2), money may be with-

customer bank ac-  drawn from a customer bank account only if
count.

(a) it is not customer money;

(b) it is properly required for payment to or on behalf
of a customer; or ‘

(c) itis properly transferred to another customer bank
account or into a bank account in the customer’s
own name.

(2) A licensee may withdraw money from a customer bank
account for or towards payment of its own fees or commission
only if the fees or commission accord with the arrangements
agreed with the customer.

PART IV
AUDITORS
Engagement let- 36. A licensee shall ensure that the auditor appointed under
e section 81 of the Act has the powers and duties specified in

regulation 37 and that

(a) those powers and duties are set out in an engage-
ment letter;

(b) the engagement letter is signed by the licensee and
the auditor; and

(c) the licensee retains a copy of the engagement let-
ter.

Powers and duties 37. (1) An auditor shall have
of auditors.
(a) aright of access at all times to the accounting and
other records of the licensee and all other documents
relating to its business; and

(b) aright to require from the licensee any information
and explanation deemed necessary for the perfor-
mance of the duties of an auditor.
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(2) An auditor shall submit a report to the Commission on
the annual financial statements in accordance with these Regu-
lations and the report shall state the matters specified in regula-
tion 18 of the Securities (Accounting and Financial Statements)
Regulations.

(3) In preparing an auditor’s report for the purposes of these
Regulations, the auditor shall carry out the necessary investi-
gations to enable the auditor to form an opinion as to the mat-
ters required by regulation 18 of the Securities (Accounting and
Financial Statements) Regulations to be stated in the report.

38. A licensee must, within 7 days, give written notice to
the Commission of the appointment, removal or resignation of
an auditor.

39. (1) If an auditor resigns or is removed by a licensee, the
notice required by the Commission under regulation 38 shall
contain either

(a) a statement signed by the auditor to the effect that
there are no circumstances connected with the res-
ignation or removal which the auditor considers
should be brought to the attention of the Commis-
sion; or

(b) a statement signed by the auditor stating the cir-
cumstances mentioned in (a).

(2) For the purposes of these Regulations, a failure to ap-
point an auditor at the end of the auditors term of office shall be

deemed to be removal of that auditor.

Made this 21st day of December, 2001.

Lester B. Bird,
Minister of Finance.

Notification to
Commission.

Resignation or re-
moval of auditors.

Printed at the Government Printing Office, Antigua and Barbuda,

by Donovan Southwell, Government Printer
— By Authority, 2001.
800—12.01

[ Price $5.05 ]



